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tT-  OPINION  83  -  26 

SUBJECT:  REQUIREMENTS  IMPOSED  ON  TITLE  INSURANCE  COMPANIES  AND 
THE  RECORDER  BY  THE  RESIDENTIAL  ENERGY  CONSERVATION 
ORDINANCE. 


REQUESTED  BY:   JOHN  L.  TAYLOR 

Clerk,  Board  of  Supervisors 

PREPARED  BY:   BURK  E.  DELVENTHAL 

D'^puty  City  Attorney 
MARCIA  F.  CUTLER 
Legal  Assistant 


uOCUfViEIMTS  DEPT 
APR  2  9  1983 

SAN   FRANCISCO 


QUESTIONS  PRESENTED 

1.  May  the  Board  of  Supervisors  require  title  insurance 
companies  to  record  proofs  of  coinpliance  required  by  the 
Energy  Conservation  Ordinance? 

2.  May  the  Board  of  Sup-^rvisor s  prohibit  the  Recorder  from 
r-^-cording  real  property  title  transfers  untiJ  proof  of 
compliance  with  thf>  Residential  En'^^rgy  Conservation 
Ordinance  has  been  fil'='d  on  property  subject  to  the 
ordinance? 


1  .  No 


NO 


CONCLUSIONS 


ANALYSIS 


Regulation  of  title  insurance  companies  is  sp'^'Cif ically 
preempted  by  state  law.   Section  1214.29  of  the  Insurance  Code 
states: 

The  administration  and  enforcement  of  Article 
5.5  (commencing  with  Section  12401)  and  Article 
5.7  (comm<='ncing  with  Section  12402)  of  this 
chapter  shall  be  governed  solely  by  the 
provisions  of  this  chapter.   Except  as  provided 
in  this  chapter,  no  other  law  relating  to 
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insurance  and  no  other  provisions  in  this  code 
heretofore  or  hereafter  enacted  shall  apply  to  or 
be  construed  as  supplementing  or  modifying  the 
provisions  of  such  articles  unless  such  other  law 
or  other  provision  expressly  so  provides  and 
specifically  refers  to  the  sections  of  such 
articles  which  it  intends  to  supplement  or 
modify,   The  provisions  of  this  chapter  and 
regulations  adopted  pursuant  thereto  shall 
constitute  the  exclusive  regulation  of  the 
conduct  of  escrow  and  title  transactions  by 
entities  engaged  in  the  business  of  title 
insurance  as  defined  in  Section  12340.3, 
notwithstanding  any  local  regulation  or 
ordinance .   (Emphasis  added) 

Therefore,  any  attempt  by  the  Board  of  Supervisors  to 
regulate  title  insurance  companies  by  requiring  them  to  file 
proofs  of  compliance  is  prohibited  by  state  law. 

Currently,  the  Residential  Energy  Conservation  Ordinance 
(Part  II,  Chapter  XII  (Housing  Code)  of  the  San  Francisco 
Municipal  Code,  Sections  1200  -1219)  does  not  impose  any 
requirements  on  title  insurance  companies  even  though 
representatives  from  title  insurance  companies  have  expressed 
some  fears  that  it  may  have  this  effect.   The  ordinance  imposes  a 
duty  upon  the  seller  to  comply  with  the  provisions  of  the 
ordinance  before  a  residential  property  is  sold.   The  seller  may 
comply  with  this  duty  by  agreeing  with  the  buyer  to  transfer 
responsibility  for  compliance  to  the  buyer  through  the  use  of  an 
escrow  account.   The  ordinance  in  no  way  stops  the  sale  of 
property  even  if  the  energy  conservation  requirements  are  not 
met.   However,  if  no  proof  of  compliance  has  been  filed  within 
180  days  from  the  date  of  sale  of  the  property,  the  City  has  the 
power  to  declare  the  property  to  be  a  nuisance  and  abate  the 
condition.   In  addition,  the  buyer  of  the  property  may  institute 
civil  action  against  the  seller  to  require  compliance  with  the 
energy  conservation  requirements  [See  Part  II,  Chapter  XII 
(Housing  Code)  of  the  San  Francisco  Municipal  Code,  Section 
1215].   Other  remedies  are  provided  by  state  law.   For  instance, 
in  the  event  that  the  realtor  who  sold  the  property  fails  to 
inform  the  buyer  of  the  provisions  of  the  ordinance  as  required 
by  Section  1211.3,  the  buyer  may  file  a  complaint  with  either  the 
District  Attorney  or  the  Real  Estate  Commissioner  [See  Business  & 
Professions  Code  §§  10175,  10176,  17200,  17202,  17500].   If  found 
guilty,  the  realtor  may  be  liable  for  civil  damages  and/or  face 
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suspension  or  revocation  of  his/her  realtor's  license  [See 
Business  &  Professions  Code  §§  10177,  17204]. 

II 

The  Recorder  is  a  county  officer.   The  duties  of  the 
Recorder  are  set  forth  in  Sections  27200  et  seq.  of  the 
Government  Code.   Section  27201,  as  amended  effective  January  1, 
1983,  states: 

The  recorder  shall,  upon  payment  of  proper 
fees  and  taxes,  accept  for  recordation  any 
instrument,  paper,  or  notice  which  is  authorized 
or  required  by  law  to  be  recorded,  if  such 
instrument,  paper,  or  notice  contains  sufficient 
information  to  be  indexed  as  provided  by  statute 
and  is  photographically  reproduceable .   The 
county  recorder  shall  not  refuse  to  record  any 
instrument,  paper,  or  notice  which  is  authorized 
or  required  by  law  to  be  recorded  on  the  basis  of 
its  lack  of  legal  sufficiency. 

Section  27280(a)  of  the  Government  Code  provides  as  follows: 

Any  instrument  or  judgment  affecting  the 
title  to  or  possession  of  real  property  may  be 
recorded  pursuant  to  this  chapter. 

It  is  the  duty  of  the  Recorder  to  record  those  instruments 
which  are  authorized  to  be  recorded  by  law  (County  of  Kern  v  Lee 
(1900)  129  Cal.  361,  363  [61  P.  1124]).   Deeds  conveying  real 
property  are  authorized  to  be  recorded  under  §27280 (a)  of  the 
Government  Code  and  therefore  the  Recorder  has  the  duty  to  record 
these  documents  if  they  contain  sufficient  information  to  be 
indexed  and  are  photographically  reproduceable. 

When  it  comes  to  regulating  the  procedural  aspects  of 
recording,  the  state  has  occupied  the  field  to  the  exclusion  of 
local  regulation  (63  Ops . Atty . Gen.  903,  911).   Hence  the  City  may 
not  prevent  the  Recorder  from  carrying  out  those  duties  required 
under  state  law  by  prohibiting  the  recordation  of  a  deed 
transfering  title  on  real  prpperty  subject  to  the  provisions  of 
the  Residential  Energy  Conservation  Ordinance  until  a  proof  of 
compliance  has  been  filed. 
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Respectfully  submitted, 
GEORGE  AGNOST,  City  Attorney 


By; 


L. 


BORK  E.  DELVENTHAL 


APPROVED 


GEORGE   AG5I0ST 


City  Attorney 
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Contributions  to  Members  and  Alternates  on 
Quasi-Judicial  Boards  and  Commissions 


The  Hon.  John  L.  Molinari 
Board  of  Supervisors 

Burk  E.  D^lventhal 
D'^'puty  City  Attorney 
Elizabeth  M.  Katz 
L«^gal  Assistant 
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1  .     Does  Govern]n'=>nt  Cod«^  S«='ction  84308  apply  to  both 
quasi- judicial  boards  and  quasi- judicial  commissions? 

2.  What  quasi- judicial  boards  and  commissions  on  which 
m^mbors  of  th^-  board  of  supervisors  s-^rve  are  cover-^-d  by  the 

1 egisl ation? 

3.  Do'^'S  this  legislation  cov^r  quasi- judicial  boards  and 
commissions  on  which  sup'^^rvisors  serve  by  virtue  of  charter 
mandatf^-? 

4.  Do<^s  this  legislation  cover  m'=mb<='rs  of  quasi- judicial 
boards  and  commissions  v;ho  hav»  alt<=>rnates  sit  for  them? 


CONCLUSIONS 

1.  Government  Code  Section  84308  applies  to  both 
quasi- judicial  boards  and  commissions. 

2.  This  legislation  covers  all  quasi- judicial  boards  and 
commissions  on  which  members  of  th^  board  of  supervisors  serve  as 
voting  members. 

3.  The  above  conclusion  applies  when  supervisors  serve 
by  virtue  of  charter  mandate. 

4.  This  legislation  applies  to  members  who  have 
alternates  sit  for  them. 
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INTRODUCTION 

The  legislative  counsel's  dig'^'St  of  AB  1040  states  as 
follows : 

Existing  law  undc>r  the  provisions  of  the 
Political  Reform  Act  of  1974,  does  not  prohibit 
an  <='lected  or  appointed  officer,  or  alternate,  or 
candidat*:"  for  offic<=',  from  accepting  campaign 
contributions  of  $250  or  more,  from  p<^rsons  who 
have  applications  for  licenses,  permits,  and 
other  similar  documents  pending  before  any 
quasi- judicial  body  of  which  an  elected  officer 
is  a  member . 

This  bill  would  so  provide  and  prohibit  an 
elocti^d  or  appointed  officer,  or  alternate,  or 
candidate  for  office,  as  specified,  from 
accepting  a  contribution  of  $250  or  more,  from 
such  person  until  3  months  after  a  decision  has 
been  rendered.   It  would  provide  for  specific 
disclosure  requirements  and  specify  the  boards 
and  commissions  to  which  the  bill  would  apply, 
including  providing  that  any  person  who  actively 
supports  or  opposes  a  license,  permit,  or  other 
entitlement  for  use  pending  before  a  specified 
quasi- judicial  board  or  commission  shall  submit  a 
statement  to  the  board  or  commission  disclosing 
any  contributions  of  $250  or  more  made  within  the 
last  12  months  by  the  person  or  his  or  her  agent 
to  any  member,  alternate,  or  candidate  of  that 
board  or  commission. 

AB  1040  was  authored  and  introduced  by  Assemblyman  Mel 
Levine  in  an  attempt  to  respond  to  various  newspaper  stories  of 
local  elected  officials  serving  on  boards  and  commissions  who 
received  campaign  contributions  from  persons  who  had  applications 
pending  before  them.   The  Coastal  Commission  was  apparently  a 
particular  point  of  concern.   Orange  County  has  had  similar 
legislation  since  1979,  and  a  similar  bill  was  previously 
introduced  by  Assemblyman  Levine.   Opposed  by  the  League  of 
California  Cities  and  by  the  cities  of  Yreka  and  Pacific  Grove  as 
ineffective  and  burdensome,  ab  1040  underwent  amendment  and  was 
eventually  passed  and  signed  into  law  as  Chapter  1049,  Stats. 
1981,  effective  January  1,  1983.   The  Fair  Political  Practices 
Commission  subsequentJy  adopted  regulations  to  interpret  this  new 
law.   The  FPPC  is  also  the  proper  agency  to  answer  questions 
regarding  the  new  legislation. 
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For  your  conv<=>nience,  copies  of  the  law  and  of  th^^" 
r«>gulations  are  attached.   Rather  than  recounting  the  provisions 
of  the  law  and  regulations,  we  proceed  to  answer  the  questions 
posed . 

ANALYSIS 

Quasi-Judicial  Boards,  Quasi-Judicial  Commissions 

You  first  inquire  whether  Governm<='nt  Code  Section  84308 
applies  to  both  quasi- judicial  boards  and  quasi- judicial 
commissions.   We  conclude  that  it  does. 

This  qu^^stion  arises  from  the  language  of  Section  84308, 
subdivision  (a),  which  applies  to  an  "elected  officer,  or 
al  t<='rnat'=,  or  candidate  for  office,  who  serves  on  a 
quasi- judicial  board  or  commission.  .  .  ."   The  question  is 
wh'='ther  "quasi- judicial "  modifies  "board"  only  or  whether  it 
modifies  "commission"  as  well. 

Various  committee  analyses  of  AB  1040  state  that  the 
purpose  of  the  bill  was  to  prohibit  members  of  quasi- judicial 
"bodies"  from  receiving  gifts  or  contributions  from  applicants  or 
opponents  of  licenses  or  permits.   This  indicates  that  the 
legislature  interpreted  "quasi- judicial "  to  apply  to  both 
"boards"  and  "commissions".   The  enrolled  bill  report  to  the 
governor  uses  the  term  "body"  as  well,  and  the  author's  letter  to 
the  governor  states,  in  relevant  part:   "This  bill  would  provide 
[sic]  elected  or  appointed  officials  from  accepting  contributions 
from  persons  who  have  applications  pending  before  boards  or 
commissions  on  which  they  serve  in  a  quasi- judicial  position." 

In  view  of  the  above,  there  can  be  little  doubt  that 
Government  Code  section  84308  applies  to  both  quasi- judicial 
boards  and  quasi- judicial  commissions. 

Boards  and  Commissions  Covered 

Government  Code  Section  84308,  subdivision  (a),  applies  to 
those  who  serve  on  a  quasi- judicial  board  or  commission  "other 
than  those  governmental  bodies  specified  in  subdivision  (d)". 
Subdivision  (d)  provides,  in  relevant  part: 

Legislative  bodies  such  as  city  councils, 
county  boards  of  supervisors,  and  the  state 
Legislature  while  acting  as  a  body  or  a 
commmittee  thereof  are  exempted  from  the  coverage 
of  this  section.   However,  this  section  applies 
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to  any  member  of  such  a  legislative  body  who 
serves  as  a  voting  member  on  another 
quasi- judicial  board  or  commission  which 
considers  individual  applications  for  licenses, 
permits  or  entitlements  for  use. 

FPPC  regulation  18438.1  provides,  in  relevant  part: 

(a)  A  "legislative  body"  is  excluded  by 
Government  Code  section  84308(d)  from  the 
coverage  of  Government  Code  Sections  84308(a), 
(b),  and  (c)  if  its  entire  membership  consists  of 
elected  officers  directly  elected  by  the  voters 
to  serve  on  that  body.   As  used  herein,  the  term 
"voters"  has  the  same  meaning  as  in  Elections 
Code  Section  18. 

(b)  A  legislative  body  is  "acting  as  a  body 
or  a  committee  thereof"  when: 

(1)  It  acts  in  its  entirety  as  itself 
or  as  the  ex  officio  governing  body 

of  any  district  or  other  entity;  or 

(2)  Any  subgroup  of  the  legislative  body 
composed  solely  of  members  of  the  body  sits 

by  designation  of  the  body. 

(c)  A  "quasi- judicial  board  or  commission" 
means  any  appointed  or  elected  governmental  body, 
other  than  a  legislative  body,  which  may  make 
decisions  concerning  licenses,  permits,  or  other 
entitlements  for  use.   A  quasi- judicial  board  or 
commission  may  consist  of  a  single  public 
official  if  that  official  exercises  final 
decision-making  authority  for  his  or  her  agency. 

In  short.  Government  Code  section  84308  does  not  apply  to 
members  of  the  board  of  supervisors  when  serving  as  members  of 
the  board,  eyen  though  the  board  itself  has  some  quasi- judicial 
functions.   However,  Section  84308  does  apply  to  members  of  the 
board  of  supervisors  who  serve  as  voting  members  of  other  boards 
or  commissions  which  have  quasi- judicial  functions,  i_e.  ,  which 
make  decisions  concerning  licenses,  permits,  or  other 
entitlements  for  use.   There  are  apparently  some  fifteen  boards 
and  commissions  to  which  supervisors  are  appointed  or  on  which 
they  serve  ex  officio.   In  determining  whether  Section  84308  will 
spply,  each  supervisor  must  first  determine  whether  the  board  or 
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commission  on  which  he  or  shp  serves  has  quasi- judicial  functions 
and  second,  whether  on  that  board  or  commission  he  or  she  is  a 
voting  member . 

Service  By  Virtug*  of  Charter  Mandate 

You  have  ask^d  whether  Section  84308  applic>s  wh<=n  a 
sup-^rvisor  s<='rv'=>s  on  a  quasi- judicial  board  or  commission  by 
virtu«=  of  chart-^r  mandat<=>.   We  conclude  that  it  does  apply  in 
this  circumstance^. 

S'^'Ction  84308,  subdivision  (d),  conclud'=>s:   "State 
constitutional  offic<=rs  who  s^rve  on  a  board  or  commission  as  a 
requirom-^nt  of  th'='ir  constitutional  office  are  not  subj«=>ct  to  the 
provisions  of  this  s<=>ction."   Under  the  maxim  expressio  unius  est 
<=>xc]usio  alterius,  if  a  statute  contains  an  express  exception  or 
exc'='ptions ,  it  will  be  presumed  that  no  other  exceptions  were 
intend<=>d.   Fogg^rty  v.  Superior  Court  (1981)  117  Cal.App.3d  316, 
320,  172  Cal.Rptr.  594.   Therefore,  it  cannot  be  presumed  that 
th<='  state  legislature  intend^^-d  to  make  a  parallel  exception  for 
local  officers  who  serve  on  a  board  or  commission  as  a 
requirement,  und-^-r  the  charter,  of  their  office. 

Alternates 

Finally,  you  have  asked  whether  the  legislation  applies  to 
a  sup'=>rvisor  who  is  a  member  of  a  quasi- judicial  board  or 
commission  when  the  sup«=>rvisor  regularly  d'=>signates  an  alternate 
to  s-^rve  in  his  or  her  place.   We  conclude  that  the  law  applies 
both  to  the  supervisor  and  to  the  alternate. 

Section  84308,  subdivision  (a),  conclud<='s:   "This 
prohibition  shall  apply  regardless  of  whether  the  officer, 
alternate  or  candidate  accepts,  solicits,  or  directs  the 
contribution  for  himself  or  herself  or  on  behalf  of  any  othe>r 
offic^-r,  alt<^rnate,  or  candidate  for  office."   In  other  words,  a 
supervisor  may  not  accept,  solicit  or  direct  a  contribution  on 
the  ground  that  it  is  only  for  himself  or  herself,  not  for  the 
alternate  who  will  actually  cast  the  vote.   On  the  assumption 
that  a  contribution  to  one  cannot  be  wholly  without  possible 
impact  on  th»  action  of  the  other,  and  because  the  law  does  not 
condone  by  indirection  what  it  seeks  to  prohibit  directly,  this 
provision  mak'='S  Section  84308  explicitly  applicable  both  to  the 
supervisor  who  is,  at  least  t<='Chnical ly ,  the  actual  member  and  to 
the  alternate  who  may  be,  de  facto,  the  voting  member. 
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CONCLUSION 

You  are  advised  that  Govcr niTiont  Cod»  Section  84308  appJi'='S 
to  both  quasi- judiciaJ  boards  and  quasi- judicial  coiriniissions  on 
which  in<='rnb'^r  s  of  th^  board  of  supervisors  s^rve  as  voting 
m'^nb'^rs,  r'^gardJ'^ss  of  v/h^^^th^r  supervisors  s^rv^  on  such  boards 
and  connissions  by  virtu*  of  charter  mandate  and  regardless  of 
whether  supervisors  designate  alternates  who  reguJarJy  perform 
this  service  for  them. 

RespectfuJJy  submitted, 


GEORGE    AGNOS 
Cj>y^tlTOr  ney 


BuTk  i^  DMV^'^rfiYidl 
Deputy  City  Attorney 


APPROVED; 


EJ  izabeth  K .  Ka' 
Lega]  Assistant 


George  Agnost 
City  Attorney 
4J75C 
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SUBJECT ; 


REQUESTED    BY: 


Regulation  of   Employers    Intending  to 
File  Bankruptcy  Proceedings   under 
Federal   Bankruptcy  Law 


PREPARED   BY; 


uOCUMEiMTS  DEPT. 
APR  2  9  1983 

SAN  FRANCISCO 


Nancy  Walker, 

Member,  Board  of  Supervisors 

Oral  Request 

Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 
Rose  Miksovsky 
Law  Clerk 

QUESTION  PRESENTED 

Does  Federal  Bankruptcy  Law  preempt  the  City  and  County  of 
San  Francisco  from  requiring  employers  who  intend  to  file  for 
bankruptcy  to  comply  with  the  proposed  Economic  Stabilization 
Ordinance? 

CONCLUSION 

Yes.   Because  of  the  preemptive  effect  of  federal  law  in 
this  field,  a  filing  of  bankruptcy  removes  an  employer  from  the 
operation  of  the  proposed  Economic  Stabilization  Ordinance,  and 
must  be  exempted  as  an  involuntary  reduction  of  operations  within 
the  meaning  of  the  proposed  ordinance. 

INTRODUCTION 

You  have  requested  this  office  to  determine  whether  the 
proposed  Economic  Stabilization  Ordinance  may  regulate  employers 
who  intend  to  file  for  bankruptcy  under  the  Federal  Bankruptcy 
Law  by  requiring  them  to  file  notice  with  the  City  and  to  comply 
with  the  provisions  of  the  proposed  ordinance.   This  question 
turns  on  whether  such  regulation  by  the  City  is  preempted  by  the 
Federal  Bankruptcy  Law. 

ANALYSIS 

The  power  to  legislate  on  the  subject  of  bankruptcies  is 
conferred  expressly  upon  Congress  by  the  United  States 
Constitution  Article  I,  section  8,  clause  4  which  provides  that 
Congress  shall  have  the  power 
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To  establish  .  .  .  uniform  laws  on  the  subject  of 
bankruptcies  through  the  United  States. 

To  this  express  grant  must  be  added  the  powers  conferred  under 
the  general  grant  "to  make  all  laws  which  shall  be  necessary  and 
proper  for  carrying  into  execution  the  foregoing  powers.  ..." 
United  States  Constitution,  Article  I,  Section  8,  Clause  18. 

With  respect  to  the  scope  of  jurisdiction  of  the  bankruptcy 
power,  the  Court  in  Wright  v.  Union  Central  L.  Ins.  Co.  (1938) 
304  U.S.  502,  82  L.Ed.  1490,  58  S . Ct .  1025,  rehrg.  den.  305  U.S. 
668,  83  L.Ed.  433,  59  S . Ct .  56  stated: 

An  adjudication  in  bankruptcy  is  not  essential  to 
the  jurisdiction.   The  subject  of  bankruptcies  is 
nothing  less  than  the  subject  of  the  relations 
between  an  insolvent  or  nonpaying  or  fraudulent 
debtor  and  his  creditors,  extending  to  his  and  their 
relief . 

The  tendency  of  both  legislation  and  judicial  interpretation  has 
been  uniformly  in  the  direction  of  progressive  liberalization  in 
respect  of  the  scope  of  the  bankruptcy  power  thus  conferred  upon 
Congress  by  the  Constitution.   Continental  111.  N.B.&T.  Co.  v. 
C.R.I.  &  P.R.  Co.  (1935)  294  U.S.  648,  79  L.Ed.  1110,  55  S .  Ct  . 
595. 

Congress,  when  acting  within  its  bankruptcy  powers,  may 
authorize  the  bankruptcy  court  to  affect  property  rights  created 
and  protected  by  state  law,  provided  the  limitations  of  the  due 
process  clause  are  observed.   Wright  v.  Union  Central  L.  Ins. 
Co. ,  supra.   Alteration  or  modification  under  the  bankruptcy 
power  of  rights  created  or  protected  by  state  law  is  not  in 
violation  of  the  Tenth  Amendment  to  the  Constitution  of  the 
United  States,  which  provides  that  powers  not  delegated  to  the 
United  States  are  reserved  to  the  state  or  to  the  people.   Id. 

The  power  of  Congress  to  establish  uniform  laws  on  the 
subject  of  bankruptcy  throughout  the  United  States  is 
unrestricted  and  paramount,  and  necessarily  excludes  state 
regulation,  preventing  states  from  passing  or  enforcing  laws 
which  interfere  with,  or  compliment,  or  provide  additional  or 
auxiliary  regulations.   International  Shoe  Company  v.  Pinkus 
(1929)  278  U.S.  261,  73  L.Ed.  318,  49  S . Ct .  108.   A  state  has  no 
power  to  pass  laws  that  hamper  or  restrict  the  proper  operation 
of  the  federal  bankruptcy  laws.   In  re  Schwartz  Brothers  (D.C. 
Minn.  1945)  58  F . Supp .  761. 
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A  national  policy  enacted  by  Congress  in  the  exercise  of 
its  constitutional  authority  to  establish  "uniform  laws  on  the 
subject  of  bankruptcies"  cannot  be  impeded  by  the  idiosyncracies 
of  local  laws.   In  re  Colonial  Realty,  Inv.  Co.  (C.A.  Mass.  1975) 
516  F.2d  154.   The  power  of  Congress  to  legislate  in  the  area  of 
bankruptcy  is  plenary  and  any  state  legislation  which  frustrates 
the  full  effectiveness  of  federal  law  is  invalid.   In  re  Phillips 
(Bankruptcy  Ohio  1981)  13  B.R.  811.   The  power  of  Congress  to 
legislate  on  the  subject  of  bankruptcies  may  be  so  exercised  as 
to  exclude  all  conflicting  proceedings  in  state  or  federal 
courts.   Texaco  Inc.  v  Liberty  National  Bank  and  Trust  Co.  of 
Oklahoma  City  (C.A.  Okl .  1972)  464  F . 2d  389. 

Any  local  legislation  which  interferes  with  or  provides 
additional  or  auxiliary  regulations  is  then  preempted  by  the 
Federal  Bankruptcy  Law.   This  proposed  ordinance  can  be  viewed  as 
an  attempt  to  place  an  antecedent  and  auxiliary  condition  on  the 
absolute  right  to  go  out  of  business  under  the  Federal  Bankruptcy 
Law.   As  such,  and  in  its  ongoing  operation,  the  proposed 
ordinance  provides  additional  regulations  on  an  employer  involved 
in  bankruptcy  proceedings.   Federal  Bankruptcy  Law  therefore 
preempts  that  regulation. 

Additionally,  one  of  the  basic  purposes  of  the  bankruptcy 
law  is  "to  bring  about  a  ratable  distribution  of  property  of  the 
bankrupt  among  the  creditors,  to  protect  the  creditors  from  one 
another;  and  to  release  the  honest  bankrupt  from  further 
obligations  to  such  creditors."   Lewis  v.  Fitzgerald  (C.A.  10th 
Cir.  1961)  295  F.2d  877.   Under  the  proposed  ordinance,  an 
employer  is  required  to  file  notice  with  the  City  well  in  advance 
of  filing  for  bankruptcy.   This  would  have  the  effect  of 
notifying  some,  but  not  necessarily  all,  of  the  employer's 
creditors  of  his  intent  and  thereby  nullifying  the  protection  the 
employer  sought  under  the  Federal  Bankrukptcy  Law  and  frustrating 
the  purpose  of  the  Federal  Bankruptcy  Law  to  provide  for  ratable 
distribution  of  assets  among  all  creditors.   Thus,  the  proposed 
ordinance  directly  conflicts  with  the  Federal  Bankruptcy  Law. 
Federal  Bankruptcy  Law  preempts  the  regulation  of  an  employer  who 
intends  to  file  for  bankruptcy  by  requiring  that  employer  to 
comply  with  the  provisions  of  the  proposed  ordinance  and  to  file 
notice  with  the  City. 

Additionally,  once  in  a  bankruptcy  proceeding,  a  debtor  is 
immune  from  suit.   Therefore,  if  the  employer  failed  to  comply 
with  the  proposed  ordinance,  the  bankruptcy  court  would  not  allow 
the  City  to  impose  penalties  for  failure  to  comply. 
Consequently,  even  if  Federal  Bankruptcy  Law  had  not  preempted 
the  proposed  ordinance  as  it  relates  to  employers  intending  to 
file  for  bankruptcy,  the  proposed  ordinance  would  be  ineffective. 
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CONCLUSION  • 

You  are  therefore  advised  that  an  employer  who  files  or 
intends  to  file  for  bankruptcy  under  the  Federal  Bankruptcy  Law 
must  be  exempted  from  the  operation  of  the  proposed  Economic 
Stabilization  Ordinance.   A  filing  for  bankruptcy  must  be  defined 
as  an  involuntary  reduction  of  operations  within  the  meaning  of 
the  proposed  ordinance. 


Respectfully  submitted, 
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APPROVED : 


GEORGE  AGNOST  •] 
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^  OPINION  NO.  83-29 


SUBJECT:         Appointment  and  Removal  of  County  Clerk 

REQUESTED  BY:     Honorable  Ira  A.  Brown,  Jr. 

Presiding  Judge,  Superior  Court 

PREPARED  BY:      MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

1.   Whether  the  Presiding  Judge  of  the  Superior  Court  is 
the  appointing  officer  for  the  Office  of  the  County  Clerk. 

2  Whether  the  Presiding  Judge  of  the  Superior  Court  has 
the  power  to  discharge  an  incumbent  County  Clerk. 

CONCLUSIONS 

1.  The  Superior  Court  as  a  collective  body  and  not  the 
Presiding  Judge  is  the  appointing  officer  for  the  Office  of 
the  County  Clerk.   Since  the  selection  of  the  County  Clerk 
involves  the  exercise  of  discretion  reserved  to  the  appointing 
officer,  a  majority  of  the  judges  of  the  Superior  Court  must 
act  on  the  appointment. 

2.  An  incumbent  County  Clerk  cannot  be  discharged  by 
the  Presiding  Judge.   The  Superior  Court,  by  majority  vote, 
can  prefer  disciplinary  charges  against  the  County  Clerk  but 
the  incumbent,  as  a  civil  service  employee,  is  entitled  to  a 
hearing  on  such  charges  before  an  independent  hearing  officer 
in  accordance  with  Section  8.341  of  the  Charter. 
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ANALYSIS 

On  June  27,  1979,  this  office  rendered  Opinion  No.  79-47 
regarding  the  status  of  the  office  of  the  County  Clerk  after 
the  Charter  amendment  (Proposition  C,  November  1978,)  which 
transferred  the  functions  and  personnel  of  the  office  of  the 
County  Clerk  from  under  the  direction  of  the  Director  of 
Finance  and  Records  to  under  the  direction  of  the  Superior 
Court.   The  amendment  to  Section  4.103  of  the  Charter  provides: 

"Effective  July  1,  1979,  the  functions  and 
personnel  of  the  office  of  county  clerk  shall 
be  and  are  hereby  placed  under  the  direction 
of  the  superior  court." 

Mr.  John  J.  Walsh,  General  Manager,  Personnel,  of  the 

Civil  Service  Commission,  requested  advice  on  what  effect  the 

charter  amendment  had  on  the  civil  service  status  of  personnel 

of  the  County  Clerk's  Office.   This  office  concluded  that  the 

transfer  of  the  functions  and  personnel  to  the  Superior  Court 

did  not  affect  the  civil  service  rights  of  personnel  of  that 
office . 

That  opinion  further  concluded  that  the  Charter 
amendment  gave  the  Superior  Court  the  same  powers  as  other 
city  and  county  departments.-''   The  confusion  arises  by  the 
following  language  of  Opinion  No.  79-49  which  presents  an 
apparent  conflict  as  to  whether  the  Superior  Court  or  the 
Presiding  Judge  is  the  department  head  and  appointing  officer: 

".  .  .  in  my  opinion,  the  Charter  amendment  to 
Section  4.103  should  be  interpreted  to  give  the 
Superior  Court  the  power  to  direct  the  County 
Clerk's  office  and  to  exercise  department  head 
and  appointing  officer  powers  as  specified  under 
Section  3.501  of  the  Charter.   As  a  practical 


-^    "...  in  my  opinion,  the  Charter  amendment  must  be 
interpreted  to  give  the  Superior  Court  all  of  the  same  powers 
as  other  city  and  county  departments  under  Section  3.501  of 
the  Charter . " 
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matter,  the  Presiding  Judge  of  the  Superior  Court 
is  the  department  head  and  appointing  officer  for 
the  office  of  County  Clerk;  and  he  cannot 
delegate  to  another  the  exercise  of  his 
discretionary  powers  as  appointing  officer  (see 
City  Attorney  Opinion  No.  79-17,  February  27, 
1979;  City  Attorney  Opinion  No.  415,  August  6, 
1951;  City  Attorney  Opinion  No.  705,  June  22, 
1953) . " 

The  above-quoted  portion  of  Opinion  No.  79-47  concludes 
that  the  Charter  amendment  to  Section  4.103  gives  the  Superior 
Court  the  power  to  exercise  department  head  and  appointing 
officer  powers  over  the  County  Clerk's  office.   Immediately 
following  that  conclusion,  we  added  "as  a  practical  matter", 
the  Presiding  Judge  of  the  Superior  Court  is  the  department 
head  and  appointing  officer.   These  conclusions  are  intended 
to    mean  that  the  Superior  Court  is  the  department  head  and 
appointing  officer  for  the  County  Clerk  and  personnel  of  that 
office.-^   The  opinion  is  further  intended  to  conclude  that 
the  Presiding  Judge,  "as  a  practical  matter,"  shall  act  on 
behalf  of  the  Superior  Court  in  conducting  the  day-to-day 
administrative  duties  of  the  court,  including  the  execution  of 
any  papers  or  documents  required  of  an  appointing  officer 
under  the  Charter.-  The  opinion  was  not  intended  to  mean 
that  the  Presiding  Judge  has  authority  to  act  independently  of 
the  Superior  Court  in  matters  calling  for  collective  action  by 
the  court . 

The  Superior  Court  is  a  constitutionally  created  entity 
by  which  the  legislature  is  empowered  to  prescribe  the  number 
of  judges  in  each  county  (Article  6,  §4,  California 
Constitution) .   The  county  clerk  is  designated  as  an  ex-of f icio 
clerk  of  the  Superior  Court  by  virtue  of  the  same 
constitutional  provision  (Ibid.).   The  legislative  provisions 


-^"He  [the  department  head]  shall  act  as  the 
'appointing  officer'  under  the  civil  service  provisions  of 
this  charter  for  the  appointing,  disciplining  and  removal  of 
such  officers,  assistants  and  employees  as  may  be  authorized 

-^e.g..  Section  8.400(c)  of  the  Charter  requires  the 
"head  of  the  department"  to  approve  payrolls  for  that 
department . 
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governing  the  Superior  Court  are  established  in  Section  69500, 
et  seq.  of  the  Government  Code.   It  is  therein  provided  that 
where  there  are  three  or  more  judges  of  the  Superior  Court, 
the  judges  shall  choose  from  their  own  number  a  presiding 
judge  who  serves  at  their  pleasure  (Section  69508,  Government 
Code).   The  Presiding  Judge  shall  distribute  the  business  of 
the  court  among  the  judges  and  prescribe  the  order  of  business 
(Ibid. ) . 

The  Rules  of  Court  for  the  San  Francisco  Superior  Court 
provide  that  the  Presiding  Judge  shall  appoint  an  Executive 
Committee  consisting  of  8  judges  who  shall  advise  the 
Presiding  Judge  and  shall  undertake  such  duties  as  may  be 
assigned  to  that  committee  by  the  Presiding  Judge 
(Rule  16.1).   The  Executive  Committee  meets  monthly  and  all 
judges  may  attend  such  meetings  (Rule  16.2).   The  Rules 
provide  that  a  majority  of  all  the  judges  shall  constitute  a 
quorum  for  any  regular  or  special  meeting  of  the  judges 
(Rule  16.5).-^^  The  Superior  Court  Rules  are  adopted  for  the 
purpose  of  facilitating  the  convenience  and  orderly  dispatch 
of  the  business  of  the  court  (Rule  17). 

In  my  opinion,  the  requirement  by  the  San  Francisco 
Superior  Court  Rules  that  a  majority  of  judges  shall 
constitute  a  quorum  for  any  regular  or  special  meeting 
(Rule  16.5)  requires  such  majority  to  decide  issues  before  it 
relating  to  significant  policy  or  personnel  practices.   The 
selection  of  a  County  Clerk  would  appear  to  be  a  matter  that 
is  of  sufficient  importance  that  it  would  be  calendared  for 
discussion  at  a  regular  or  special  meeting  of  the  judges.   The 
Superior  Court  Rules  do  not  delegate  the  appointment  of 
personnel  to  the  Presiding  Judge.   In  absence  of  such 
delegation,  the  Superior  Court,  as  a  body,  must  act  on  matters 
of  discretion,  especially  the  appointment  of  a  County  Clerk. 
This  is  consistent  with  the  general  rule  that  where  authority 
is  conferred  upon  a  court  of  more  than  one  judge,  the  majority 
can  render  decisions  of  fhe  Court  in  absence  of  express 


'Rule  16 . 5  states : 


"A  majority  of  the  judges  shall  constitute  a  quorum 
for  any  regular  or  special  meeting  of  the  judges  of  this 
Court . " 
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statutory  authority  or  constitutional  provision  to  the 
contrary  (Athearn  v.  Nicol,  187  Cal.  86,  93). 

It  is  noted  that  Section  4.105  of  the  Charter  provides 
that  "the  superior  court  judges"  shall  appoint  the  Adult 
Probation  Officer  and  "a  majority  of  the  superior  court 
judges"  shall  appoint  the  Chief  Probation  Officer  of  the 
Juvenile  Court.   Section  4.105  provides  in  part: 

"The  superior  court  judges  .  .  .  shall,  by 
order  entered  in  the  minutes  of  the  court  .  .  . 
appoint  the  adult  probation  officer." 

"A  majority  of  the  superior  court  judges  .  .  . 
by  order  entered  in  the  minutes  of  the  court  in 
the  department  of  the  presiding  judge,  appoint  the 
chief  probation  officer  of  the  juvenile  court.  .  ." 
(Emphasis  added.) 

It  is  my  understanding  that  the  Superior  Court  judges,  by 
majority  vote,  appoint  the  Adult  Probation  Officer  and  the 
Chief  Probation  Officer  of  Juvenile  Court. 

In  a  similar  manner,  the  County  Clerk  performs  an 
equally  significant  function  as  does  the  Adult  Probation 
Officer  and  the  Chief  Juvenile  Probation  Officer.   It  is 
therefore  my  opinion  that  a  majority  of  the  judges  shall  act 
as  the  "appointing  officer"  under  the  civil  service  provisions 
of  the  Charter  and  shall  make  the  appointment  of  the  County 
Clerk  from  among  those  eligibles  certified  from  the  civil 
service  eligible  list.-^  The  Presiding  Judge  as  the  duly 
appointed  representative  of  the  Superior  Court  judges  is 
empowered  to  execute  the  necessary  papers  to  effectuate  the 
decision  of  the  judges  in  making  the  appointment. 


-''It  should  be  noted  that  the  Board  of  Supervisors  has 
appointed  its  present  Clerk  of  the  Board  by  majority  vote  of 
the  Board  after  the  retirement  of  Mr.  Gilbert  H.  Boreman  in 
1981.   The  Clerk  of  the  Board  is  also  a  civil  service  position 

Section  2.203  of  the  Charter  provides  in  pertinent  part : 

"Subject  to  the  civil  service  provisions  of 
this  charter  the  board  of  supervisors  shall  appoint 
a  clerk .  .  .  . " 
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You  have  asked  whether  the  Presiding  Judge  has  the  power 
to  discharge  an  incumbent  County  Clerk.   The  same  rationale 
discussed  above  is  applicable  to  this  specific  quesion.   The 
County  Clerk  is  a  civil  service  position.   The  Charter 
provides  that  no  person  employed  under  the  civil  service 
provisions  of  the  charter  shall  be  removed  or  discharged 
except  for  cause  and  after  a  hearing  (Section  8 . 341 , Charter ) . 
The  appointing  officer  is  empowered  to  charge  an  employee  for 
dismissal  and  notify  the  employee  of  the  time  and  place  of  the 
hearing  (Ibid.).   The  hearing  is  conducted  by  "a  qualified  and 
unbiased  hearing  officer"  who  shall  hear  and  determine  the 
charges  and  may  "exonerate,  suspend  or  dismiss  the  accused" 
(Ibid.).   The  majority  of  judges,  as  the  appointing  officer, 
must  decide  whether  charges  of  dismissal  will  be  preferred 
against  the  County  Clerk.   If  a  majority  of  the  judges  decide 
to  prefer  dismissal  charges,  the  Presiding  Judge  shall  notify 
the  accused  County  Clerk  of  the  charges  and  the  time  and  place 
of  the  hearing.   The  hearing  shall  be  conducted  by  the  hearing 
officer . 

In  summary,  the  Superior  Court  and  not  the  Presiding 
Judge  is  the  appointing  officer  for  the  office  of  the  County 
Clerk  under  the  civil  service  provisions  of  the  Charter  so 
that  the  majority  of  judges  must  act  on  the  appointment  of  the 
County  Clerk  or  in  preferring  dismissal  charges  against  an 
incumbent  County  Clerk.   The  Presiding  Judge,  as 
representative  of  the  judges  of  the  Superior  Court, 
effectuates  the  decisions  of  the  court  and  executes  any 
documents  ordinarily  required  of  an  appointing  officer. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


By; 
APPRpVED :  , 


MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


City  Attorney 
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SUBJECT 


REQUESTED  BY: 


PREPARED  DY; 


DiscJosur*^  of  Grand  Jury  T*^stiinony  to  the  PoJ  ice 
D<^par tmcnt  for  Use  in  an  Investigation  of  Possible 
Corruption  Within  the  Departn'=>nt 


Micha'^J  K.  Tamony 
Assistant  Ex'^cutiv*^  Officer 
Sup'^-rior  Court 

Burl:  E.  D'^'IventhaJ 
D'='puty  City  Attorney 
Elizabeth  K.  Katz 
L'^gaJ  Assistant 

QUESTION  PRESENTED 
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.May  the-  Sup-^rior  Court  orCer  th»  disclosure  of  certain  grand 
jury  t«=^stinony  to  th'^  Pol  ic^  D'=»par tm^nt  for  use  in  an 
investigation  of  possible  corruption  within  th'^  D^-par tra'^-nt? 

CONCLUSION 

Th*^'  court  may  do  so  upon  a  prop^-r  showing  of  particularized 
nc-'ed  in  which  th'='  court  concludc-s  that  th«>  pol  ici'=-s  s^-rv^d  by 
disclosur*:-  outw^-igh  th*'  traditional  polici*^s  underlying  the 
s'ecrccy  of  grand  jury  proc^^^^dinys . 

INTRODUCTION 

R'ecently,  th'='  Chi'^f  of  Police  informed  you  that  th*^  Police 
D«=-partment  is  conducting  an  inf^-rnal  inv^^stigation  of  s<='V'eral 
polic*^'  officers  who  also  worked  for  a  private  '^mploy'^r,   Th<=' 
officers  tt-stifit-d  last  y^-ar  b-^for-^-  th-^  grand  jury  r<^garding 
th-^ir  '-mpl  oynr^nt ;  no  criminal  indictm'^nts  wer*'  issued  against 
th^iV,.   Hov.-'^v'er,  th-e  offic-^rs  nay  hav^'  vioJat-^d  D<epar  tm'^'ntal  rules, 

Acknowledging  the  traditional  secrecy  of  grand  jury 
proceedings,  the  chief  of  Police  asserted  that  there  was  an 
overriding  need  for  disclosure  of  the  named  officers'  grand  jury 
testimony  where  the  seriousness  of  the  officers'  activities  and 
corruption  or  the  appearance  of  corruption  by  the  Department  in 
condoning  or  aiding  criminal  activity  were  concerned.   In  order 
thoroughly  to  complete  the  investigation,  the  testimony  of  these 
officers  is  sought. 

You  have  replied  that  you  have  no  wish  to  impede  the 
investigation  in  any  way,  but  that  you  must  seek  counsel  as  to 
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thf>  JegaJity  of  compjying  with  th<=>  Department's  request. 
Consequent Jy,  by  Jett<=T  of  March  29,  J983,  you  have  ask^d  the 
opinion  of  this  Offic^.   We  conclude  that  the  court  may  discJose 
th<=>  r equ«='St«=-d  testimony  on  th^  prop'^r  showing.   Our  anaJysis 
foJ  Jows . 
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or  criminal  causes  are  investigafd  by  a  grand  jury, 
ic  r^'portor  is  present  to  r^'port  in  shorthand  th^ 
k<='n .   Pena]  Code  Section  938,  subdivision  (a).   Th*:- 
tinony  is  not  transcribed  unJess  an  indictment  is 
an  accusation  pr '^'S'^-nt^d .   id .   If  an  indictment  is 
an  accusation  is  presented,  the  reporter  certifies 

to  the  county  cJ^rk  the  required  number  of  copies  of 
pt;  the  county  cJerk  in  turn  delivers  copies  of  the 
o  the  district  attorney  and  to  each  defendant  or 
attorney.  penal  Code  Section  938.1,  subdivision 
anscript  is  not  open  to  the  public  until  10  days 
livery  to  the  defendant  or  defendant's  attorney, 
t  is  open  to  the  public  unless  a  court  orders 

the  ground  that  public  disclosure  may  prejudice  a 
right  to  a  fair  and  impartial  trial.   penal  Code 
1 ,  subdivision  (b )  . 


If  a  grand  jury  declines  to  return  a  formal  charge,  the 
statutes  require  that  the  secrecy  of  testimony  be  preserved. 
Penal  Code  section  924.1  provides: 

Every  grand  juror  who,  except  when  required  by  a 
court,  willfully  discloses  any  evidence  adduced 
before  the  grand  jury,  or  any  thing  which  he  himself 
or  any  other  member  of  the  grand  jury  has  said,  or 
in  what  manner  he  or  any  other  grand  juror  has  voted 
on  a  matter  before  then,  is  guilty  of  a  misdemeanor. 

As  to  the  secrecy  of  other  aspects  of  grand  jury 
proceedings,  see  penal  Code  section  924  [a  grand  juror  who 
willfully  discloses  the  fact  of  an  information  or  indictment 
having  been  made  for  a  felony,  before  the  defendant  has  been 
arrested,  is  guilty  of  a  misdemeanor].  Penal  Code  Section  924.2 
[providing  that  a  grand  juror  shall  keep  secret  deliberations  and 
voting],  and  penal  Code  Section  924.3  [a  grand  juror  cannot  be 
questioned  as  to  his  staten^nts  or  vote,  except  for  a  perjury  of 
which  he  may  have  been  guilty  in  making  an  accusation  or  giving 
testimony  to  his  fellow  jurors]. 


However,  the  statutes  also  set  forth  certain  exceptions.   A 
grand  juror  is  permitted  to  disclose  the  testimony  of  a  witness 
before  a  grand  jury  to  determine  whether  it  is  consistent  with 
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thf-  t«=>stimony  givf^n  beforf  a  court,  or  to  discJos'='  the  testimony 
incident  to  a  charge  against  the  witness  for  perjury  in  his 
t<=*stiniony  befor'=-  th<^  grand  jury.   See  PenaJ  Code  Section  924.2, 
which  provid'^'S  in  r^^Jevant  part: 

.  .  .  Any  court  may  require  a  grand  juror  to 
discJose  the  t<=>stiinony  of  a  witness  examined  before 
th«^  grand  jury,  for  th'='  purpose  of  ascertaining 
wh»th»r  it  is  consistent  with  that  given  by  the 
witness  befor<=>  the  court,  or  to  discJose  th'=» 
testimony  given  before  the  grand  jury  by  any  person, 
upon  a  charge  against  such  person  for  perjury  in 
giving  his  testimony  or  upon  a  triaJ  th^-refor. 

Certain  information  or  evidence  acquired  by  a  grand  jury  may  be 
provid«^d  to  the  succeeding  grand  jury  and  transcripts  of 
t*»stimony  reported  during  any  s'^ssion  of  the  grand  jury  shalJ  be 
made-  avaiJabJe  to  the  succeeding  grand  jury  upon  its  request. 
Sop  penal  Code  Section  924.4  and  Penal  Cod<='  Section  938, 
subdivision  (b).   Th'^'  form^^-r  statute  provides: 

notwithstanding  th^^-  provisions  of  Sections  924.1 
and  924.2,  any  grand  jury  or,  if  the  grand  jury  is 
no  longer  impaneled,  the  presiding  or  sole  judge  of 
the  superior  court,  may  provide  the  succeeding  grand 
jury  with  any  information  or  evidence  acquir-^-d  by 
th'='  grand  jury  during  the  course  of  any 
investigation  conducted  by  it  during  its  term  of 
servic«=',  except  any  information  or  evidence  which 
fcjat'^'S  to  a  criminal  investigation  or  which  could 
form  part  or  all  of  the  basis  for  issuance  of  an 
indictment.   Transcripts  of  t^^-stimony  r«='port<='d 
during  any  session  of  the  grand  jury  shall  be  mad*^ 
availabl'^'  to  th<='  succeeding  grand  jury  upon  its 
requ«='St . 

P'='na]  Code  section  938.1,  subdivision  (b)  provides: 

At  the  request  of  the  grand  jury,  the  reporter 
shall  also  prepare  transcripts  of  any  testimony 
reported  during  any  session  of  the  immediately 
preceding  grand  jury. 

And  Penal  Code  Section  924.6  provides: 

If  no  indictment  is  returned,  the  court  that 
impaneled  the  grand  jury  shall,  upon  application  of 
either  party,  order  disclosure  of  aJJ  or  part  of  the 
testimony  of  a  witness  before  the  grand  jury  to  a 
defendant  and  the  prosecutor  in  connection  with  any 
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p«='nding  or  subsequent  criminaJ  proc'=>f»ding  bofor*='  any 
court  if  th«>  court  finds  foJ]owing  an  in  camera 
hearing,  which  shaJJ  incJude  the  court's  review  of 
the  grand  jury's  testimony,  that  the  testimony  is 
rejovant,  and  appears  to  b'=^  admissibJ  <=> . 

W'='  must  first  address  the  question  of  wh^th^r  th»  statutory 
rules  of  s<='cr<=>cy,  and  th*^  enumeration  of  sp'=>cific  exceptions  to 
this  ruJe  aJso  found  in  the  statutes,  under  the  maxim  expressio 
unius  est  excJusio  aJt^rius  [the  expression  of  one  thing  is  the 
exclusion  of  the  other],  Jimit  the  power  of  the  court  to  order 
disclosure  under  other,  non-enumerated,  circumstances.   We 
conclude  that  the  power  of  the  court  is  not  limited  by  the 
statutory  enumerations. 

In  53  Ops .Cal .Atty .Gen .  200  (1970),  the  attorney  general's 
office  considered  the  following  facts.   The  Sacramento  County 
grand  jury  had  investigated  a  state  senator's  receipt  of  a  $5,000 
check  from  a  lobbyist.   The  grand  jury  determined  that  there  was 
insufficient  evidence  to  support  any  formal  charges.   However, 
the  testimony  disclosed  certain  ramifications  of  legislative 
lobbying  which  the  grand  jury  felt  should  either  be  made  public 
or  be  turned  over  to  the  joint  Legislative  Committee  on  Ethics. 

The  attorney  general's  office  concluded  that  the  grand  jury 
transcript  could  neither  be  made  public  nor  could  it  be  turned 
over  to  the  Committee-.   This  conclusion  was  based  primarily  on 
the  statutory  scheme  of  laws  governing  disclosure  of  grand  jury 
testimony,  in  which  there  was  no  express  authorization  for 
disclosure  under  the  facts  presented.   53  Ops . Cal .Atty .Gen .  200 
at  201-202. 

A  second  basis  for  this  conclusion  was  the  tradition  of 
secrecy  which  has  historically  shielded  the  inquiry  and 
deliberations  of  a  grand  jury  and  the  testimony  presented  to  it. 
The  attorney  general's  office  referred  to  the  basic  policy 
considerations  underlying  this  custom:  (1)  to  protect  the  grand 
jurors  themselves;  (2)  to  encourage  full  disclosure  by  witnesses 
and  to  prevent  efforts  to  influence  their  testimony  before  the 
grand  jury  or  at  a  subsequent  trial;  (3)  to  prevent  the  escape  of 
persons  indicted  by  the  grand  jury  before  they  can  be  arrested; 
and  (4)  to  protect  the  reputations  of  persons  against  whom  no 
indictment  is  found.   _Id.,  202. 

Continuing,  at  202,  the  attorney  general's  office  stated: 

We  have  found  no  California  cases  permitting 
the  disclosure  of  grand  jury  testimony  other  than 
pursuant  to  specific  statutory  authorization.   Cases 
in  other  jurisdictions  have  recognized  the  existence 
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of  non-statutory  <='XC'='ptions  permitting  disclosur<=> 
whpn  rpquir'^d  by  the  pubJ  ic  interest  and  in 
furtherance  of  justice.   [Citation.]   Some  of  th^se 
pubJic  interest  exceptions  are  specifically 
authorized  by  statute  in  California.   Examples 
include  disclosure  to  impeach  the  testimony  of  the 
grand  jury  witness  when  he  testifies  at  trial,  and 
disclosure  incident  to  a  charge  of  perjury.   But 
even  assuming  the  existence  of  a  genera]  non  - 
statutory  pubJ ic  interest  exception,  the  facts  here 
do  not  calJ  for  the  disclosure  of  the  testimony 
before  the  grand  jury. 

Thus,  the  opinion  of  the  state  attorney  general 
acknow] edged  recognition,  in  other  jurisdictions,  of  the  courts' 
common  Jaw  power,  even  in  the  absence  of  statute,  to  rej^ase 
grand  jury  testimony,  and  the  opinion  did  not  discount  the 
possibility  that  the  same  power  existed  in  California.   Our 
research  affirms  the  existence  of  such  power  here. 

The  grand  jury  is  an  inquisitor ia J  body  of  ancient  origin. 
At  first,  it  apparently  not  only  accused,  but  also  tried,  those 
who  had  offended  the  criminal  law.   As  time  went  on,  however,  it 
became  an  accusing  tribunal  only.   It  frequently  stood  as  a 
barrier  against  royal  persecution,  until  at  length  it  was 
regarded  as  an  institution  that  secured  the  King's  subjects 
against  the  oppression  of  unfounded  prosecutions  by  the  Crown. 
The  grand  jury  system  was  adopted  in  America  for  similar  reasons, 
i.e.,  not  only  to  bring  wrongdoers  to  justice,  but  also  to 
protect  the  innocent  from  unfounded  accusations,  be  they  made  by 
the  government  or  by  private  parties.   state  v.  losue  (1945)  220 
Minn.  283,  19  N.W.2d  735,  739-740. 

The  grand  jury  is  a  "judicial  body",  "an  instrumentality  of 
the  courts  of  this  state",  "part  of  the  court  by  which  it  is 
convened,  and  .  .  .  under  the  control  of  the  court";  it  "serves 
as  an  integral  part  of  the  court  system,  subject  to  the  court's 
general  supervision".   people  v.  Superior  Court  (1975)  13  Cal.3d 
430,  438-439,  119  Cal.Rptr.  193,  531  P. 2d  761.   "Grand  jurors  are 
officers  of  the  court  [citations],  and  the  jury  itsejf  is  a 
component  part  of  the  superior  court  [citations].   The 
relationship  and  unity  of  the  court  and  jury  is  such  that 
contempt  of  the  grand  jury  is  contempt  of  the  superior  court 
[citations]."   25  Ops .Cal .Atty .Gen .  259  (1955),  at  259. 


A  host  of  statutory  provisions  reflect  this 
rejationship  between  the  grand  jury  and  its 
convening  court.   Thus,  the  court  determines  when  a 
grand  jury  should  be  impaneled  (Pen.  Code,  §§  904, 
904.5,  904.6,  904.7),  appoints  the  foreman  of  the 
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grand  jury  (P*=-n.  Code,  §  9J2),  instructs  thp  grand 
jury  as  to  its  powers  and  r*=»sponsibiJ  ities  (Pen. 
Code-,  §§  9J4,  9]4.J),  approves  expenditures  for 
investigatory  p«=-rsonnej  (p^-n.  Cod<=',  5§  914.5,  926, 
931),  and  d'^terinin'=>s  whether  to  permit  public  grand 
jury  s«='Ssions.   (Pen.  Code,  §  939.1.) 

pcppjc  V.  Supg-rior  Court,  supra,  13  Cal.3d  430,  430,  f  n .  8. 

But  th*:-  ancient  comnon-law  r «^1  ationship  of  th*^  courts  and 
th<^  grand  jury  system  is  not  wholly  reflected  by  the  statutes. 
Fitts  V.  Sup'^rior  Court  (1936)  C  Cal.2d  230,  57  P. 2d  510, 
<='stabl  ish'^d  the  propri«^ty  of  considering  common  law  principles  as 
suppl '^m'^ntary  to  th«=^  applicable  California  statutes  r*^lating  to 
grand  juri<^s.  ih*^   qu'='Stion  in  Fitts  was  the  number  of  grand 
jurors  n'^cc'ssary  to  r'^turn  an  accusation  against  a  public 
official.   Ilo  statute  specifically  spok»  to  this  point,  although 
it  was  cont<^nd«^d  that  a  g<^n'='ral  provision  of  th*^  Penal  Cod'=' 
sliouJd  apply.  7h'^   court  rejected  this  contention  and  inst'^ad 
appli«-d  a  common  lav/  rul^.,  rejecting  also  th^  cont^^-ntion  that  thc> 
California  grand  jury  was  a  purely  statutory  body,  wholly 
distinct  from  its  common  law  pred'^cessor  .   The  court  declar^^'d,  6 
CaJ  .2d  at  240-24J  : 

.  .  .  Th*^  [California]  grand  jury  syst*="m  is  a 
product  of  th*'  common  law.  .  .  .   The  memb<='rs  of  the 
[1849]  constitutional  convention  in  providing  for  a 
grand  jury  must  hav^  had  in  mind  the  grand  jury  as 
known  to  the  common  law.  .  .  .   Th*^  Constitution  of 
1879  did  not  attempt  to  change  the  historic 
character  of  th'='  grand  jury,  and  the  syst*^m  its 
members  had  in  mind  was  evidently  the  sam»  system 
that  had  com*-  down  to  them  from  the  common  law.   It 
is  in  no  s'='nse  a  statutory  grand  jury  as 
distinguish^-d  from  th»  common-law  grand  jury  .... 

In  pc-opjo  V.  Superior  Court,  supra ,  the  question  at  issue 
was  whether  th^  superior  court  could  refuse  to  accept  an 
unauthorized  grand  jury  report  even  though  no  statute  explicitly 
authorized  such  refusal.   The  state  supreme  court  held  that 
refusal  was  proper,  both  because  the  existing  statutes  suggested 
the  propriety  of  a  limited  court  review  of  proposed  grand  jury 
reports  and  because  such  judicial  power  was  confirmed  by  the 
established  common  law  doctrine  in  this  area.   13  Cal.3d  430  at 
440.   See  especially  f n .  11,    citing  Fitts . 

Our  opinion,  that  the  court  is  not  limited  by  the  statutory 
enumerations  of  exceptions  to  the  rule  of  secrecy  of  grand  jury 
testimony  and  may  permit  disclosure  of  such  testimony  in  the 
public  interest  and  in  the  furtherance  of  justice,  is,  moreover. 
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in  accord  with  a  g<='n<=TaJ  ru]»  of  statutory  construction.   Because 
statutes  in  d«='rogation  of  the  coinmon  Jaw  are  disfavored,  the       '\ 
expressio  unius  naxin  has  been  at  times  disregarded  in  order  to 
iTiak<^  th*'  statutes  cunuJativc-  with  common  Jaw.   SutherJand, 
Statutory  Construction  {4th  '=^d .  ,  J973)  S  47.24,  p.  J28,  and  cases 
cit»d  th<^r ein  . 

In  vi<='w  of  the  authorities  cited  above,  we  concJude  that 
the  court  has  the  inherent  power,  upon  a  proper  factuaJ  shov;ing, 
to  order  discJosure  of  grand  jury  testimony  where  the  discJosure 
serves  pubJic  purposes  of  greater  dignity  than  the  pubJic 
purposes  served  by  the  ruJe  of  secrecy. 

As  53  Ops .Ca] . Atty .Gen .  200,  stated,  supra ,  cases  in  other 
jurisdictions  have  recognized  the  existence  of  non-statutory 
exceptions  permitting  discJosure  of  grand  jury  testimony  when 
pubJic  interest  and  the  furtherance  of  justice  demand  it.   A 
number  of  these  cases  specificaJJy  concern  the  rejease  of  grand 
jury  testimony  for  use  in  poJ ice  department  internal 
investigations  and/or  disciplinary  proceedings,  and  we  turn  to  a 
reviev;  of  these  cases .   There  are  three  f<:'deraJ  cases  and  five 
cases  from  Nev/  York  State. 

pederaJ  Cases 

RuJe  G(e)  of  the  pederaJ  RuJes  of  CriminaJ  Procedure 
provides  severaJ  statutory  exceptions  to  the  secrecy  of  grand 
jury  proceedings.   In  the  cases  which  foJJow,  however,  the 
decision  to  discJose  grand  jury  testimony  was  not  based  on  the 
statutory  exceptions  or  was  based  onJy  in  part  on  the  statutory 
exceptions.   Rather,  the  decision  was  based  in  v/hoJe  or  at  Jeast 
in  part  on  the  discretionary  power  of  the  court  to  order 
disclosure  where  pubJic  interest  and  the  furtherance  of  justice 
so  demanded. 

In  re  BuJJock  (D.D.C.  J952)  J03  F.Supp.  639  invoJved  an 
application  by  the  District  of  CoJumbia  Board  of  Commissioners 
for  an  order  discJosing  minutes  of  grand  jury  proceedings  to 
assist  then  in  determining  whether  a  poJ ice  officer  (BuJJock)  had 
been  derejict  in  the  discharge  of  his  duties.   The  court  denied 
the  appJication  for  discJosure  of  the  testimony  of  other 
witnesses  but  granted  it  as  to  BuJJock's  own  testimony 
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The  grand  jury  had  indict'='d  DuJJock.   Thf-  substance  of  alJ 
testimony  given  th^^re  was  subsequentJy  bared  in  th^*  criminaJ 
triaJ  against  him.   The  record  of  the  triaJ  was  pubJic. 
Th'=-refore,  the  court  saw  no  reason  to  Jift  the  v»iJ  of  secrecy 
from  th*^'  testimony  of  witnesses  oth'^r  than  BuJJock.   I_d' »  ^^  643. 

How<='ver,  when  the  Board  of  Commissioners  sought  to  '=>xercise 
its  duty  and  r  e^sponsibi  J  ity  to  sup'^-r  vis*:-  th'=>  poJic^  department 
and  to  maintain  the  good  nam'^-  of  the  force  by  asking  BuJJock  if 
he  had  an  affiJiation  or  conn'^-ction  v;ith  certain  iJJc>gaJ 
op'=»rations ,  he  admitt«='dJy  did  not  make  a  fuJJ  response.   The 
court  ord'='r<='d  discJosure  of  his  grand  jury  testimony,  stating  at 
643: 

.  .  .  FaiJure  of  a  high  ranking  officer  to  submit 
compjetojy  to  a  sup^-rior's  ord'='r  is  a  direct 
robukt-  to  pubJic  int«=»r  <='St .   Wh'^-re  pubJic  int'=-rest 
is  sup<=-rior  to  th»  purpos'^  of  th'='  s^cr-^-cy  of 
Grand  Jury  t«='Stimony,  the  Jatter  protection  wiJJ 
b'^'  disr'^-gar ded  and  th^  minutes  divuJged  within 
Jimits  pr '^'scr  ib<^d  by  Jaw.   To  do  otherwis<='  wouJd 
be  an  abus*^  of  discretion  and  injurious  to  pubJic 
intc-r^-st.   [Citation.] 

S»«^  aJso  In  re  Grand  Jury  Transcripts  (S.D.  Ohio  1970)  309 
F.Supp.  J050.   This  cas*:*  conc'^'rnc'd  an  appJication  by  a  city  chief 
of  poJicc-  for  an  order  rejc-asing  the  transcript  of  the  grand  jury 
testimony  of  thr«='e  p<=-rsons  and  authorizing  the  use  of  th'^- 
transcripts  in  poJice  department  disciplinary  proceedings.   The 
appJication  was  d^^nied  in  r'^-gard  to  two  persons  but  granted  in 
r«>gard  to  the  third. 

Th'=>  court  based  its  decision  in  part  to  RuJ^-  6(e),  which 
p'^rmits  discJosure  "pr  e  J  iminar  i  Jy  to  or  in  connection  with  a 
judiciaJ  procc"^ding"  .   The  court  heJd  that  poJ  ice  department 
discipJinary  proc<=>'=>dings  feJJ  within  this  category,  as  resort  to 
judiciaJ  r^vi-^-w  was  contempj  ated .   I_d.,  at  J05J-J052.   Citing  In 
re  BuJ  J  ock ,  the  court  further  r^Jied  on  superior  public  interest 
as  a  basis  for  discJosur*^. 

Th^  t'=>stimony  of  two  persons  at  the  triaJ  on  th*=>  indictment 
was  c-ss^^ntiaJ  Jy  th^  same  as  th'^ir  grand  jury  testimony.   Since 
th'=>  trial  testimony  was  pubJic  record,  the  grand  jury  testimony 
did  not  need  to  b^  discJosed.   I^. ,  1052. 

Howev<='r ,  good  cause  and  particuJar  need  for  discJosur«>  were 
shown  in  regard  to  the  third  person,  whos<=-  testimony  at  triaJ 
diff«»red  mat«»riaJJy  from  that  b'='fore  th*^  grand  jury.   Further, 
this  witness  pj^ad^d  th«>  Fifth  Am»ndm»nt  at  the  discipJinary 
hearing.   Thus,  th'^-  grand  jury  t<=>stimony  was  th'=»  onJy  avaiJabJe 
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sourc<=>  of-  r^Jpvant  testinony  from  this  person  and  discJosure  was 
warranted.   I^. ,  J053. 

FinaJJy,  s»<^  Sp^ciaJ  F^^bruary  J97J  Grand  Jury  v.  ConJisk 
(7th  Cir.  J973)  490  F.2d  894.   In  this  cas<=-,  fiv<=>  poJ  icemen  moved 
to  vacate  prior  orders  authorizing  disclosure  to  a  super  intend*»nt 
of  poJic<=*,  for  us«=>  in  a  disciplinary  hearing,  of  grand  jury 
minut<='S  pertinent  to  th^^ir  app'^-ar anc*:*  th^re.   Th'^-  motion  was 
d«='ni*='d  in  district  court;  th*^  Sev^-nth  Circuit  affirmed  this 
r u J  ing . 

Th«»  polic^m«='n  had  app^-ar^d  before  a  f'^'deral  grand  jury 
inv^-stigating  allegations  of  criminal  conspiracy  and  corruption 
among  m^mb^rs  of  th<^  Chicago  Police  Departm<^nt.   Subsequ'='ntly , 
the  men  w^-re  summon*="d  to  appear  before  a  department  board  of 
inquiry  and  w^-r^  charged  with  violating  certain  d<='partment  rules 
including  one  which  prohibited  failing  to  give  evid'=-nce  to,  or 
refusing  on  th»  ground  of  self-incrimination  to  testify  to,  the 
polic^  board.   Th^  superintendent  of  police  thereafter  petitioned 
for  disclosure  of  the  grand  jury  minutes  and  for  permission  for 
the  court  reporters  to  testify.   The  court  so  ordered,  and  upon 
the  department's  notice  of  intent  to  produce  the  transcripts  and 
to  call  the  court  reporters  as  v/itnesses  at  their  disciplinary 
hearing,  the  policemen  sought  vacation  of  the  orders. 

Noting  the  tradition  of  grand  jury  secrecy  and  the  reasons 
therefor,  the  court  first  found  disclosure  warranted  under  Rule 
6(e).   The  police  hearing  fell  under  the  rule's  exception  to 
secrecy  preliminary  to  or  in  connection  with  a  judicial 
proceeding.   I_d.,  at  896-899.   The  court  also  relied  on  a 
non-statutory  exception  to  the  tradition  of  secrecy,  citing  In  Re 
Bu] lock  .   The  court  stated,  at  897-898: 

.  .  .  The  testimony  sought  by  the  Superintendent 
was  given  before  a  grand  jury  investigating 
a]]egcd  crimes  committed  by  police  officers.   The 
effectiveness  of  the  police  as  an  instrument  of 
law  enforcement  is  directly  related  to  public 
confidence  and  cooperation.   Because  the 
maintenance  of  police  integrity  and  credibility 
is  essential  to  public  confidence,  the  disclosure 
of  testimony  by  policemen  to  a  police  board  in 
order  to  discipline  those  abusing  public  offices 
is  a  sufficient  public  interest  to  override  the 
policy  of  shielding  the  grand  jury  from  public 
scrutiny.  .  .  .   Moreover,  the  purpose  of  rule 
6(e)  is  to  facilitate  efficient  adjudication  for 
the  protection  of  the  public.   Certainly,  the 
release  of  grand  jury  testimony  to  a  police  board 
seeking  to  prevent  those  who  may  be  perpetrators 
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Tof  crime  from  cJothing  themsejvf^s  in  th*» 
trappings  of  th^  Jaw  can  onJy  redound  to  th«=> 
protection  of  thf^-  pubJic  with  whom  such  figures 
of  authority  com**  into  contact. 
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The  court  noted  the  usual  cJoak  of  secrecy  surrounding 
grand  jury  proceedings  and  the  reasons  therefor.   However,  the 
court  ajso  noted  ampJe  authority  for  inspection  of  grand  jury 
minutes  "when  the  purpose  of  the  inspection  is  to  facilitate  and 
make  efficient  the  administration  of  justice"  and  "when  the 
application  is  made  by  a  Jaw  enforcement  agency  and  in  the  public 
interest".   6C  :i.Y.S.2d  at  594. 
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(J95J )  200  Misc.  G88,  JOO 
s  fiJed  against  2J  present 
tment  for  conspiracy  to 
ged  that  the  poJ icemen 
r  with  immunity  from  poJice 

business.   Fifty  other 
r tment  were  named  in  the 
ubsequent  triaJ,  the 

The  case  coJ lapsed  and  the 
commissioner  had  already 
nd  after  dismissal  of  the 

Gross'  grand  jury 
proceedings.   The 
n  appeal . 


Acknowledging  that  grand  jury  proceedings  generally  are 
and  generally  should  be  secret,  nonetheless  the  court  stated  at 
108  N.Y.S.2d  309: 
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-.  .  .  [T]h«^  intPff'Sts  of  justice  demanded  that 
Gross'  rf>fusaJ  to  testify  [at  triaJ]  shouJd  not 
grant  absoJution  to  aJ]<='ged  miscreant  po]ic<^ 
officers.   If  they  w«='r<='  guiJty  of  the 
ropr<=>h'=>nsib]  e  conduct  attributed  to  them  .  .  . 
th'^'ir  continued  ret«^ntion  on  the  police  forc^- 
would  hav'=>  made  law  enf orc<=>mc>nt  a  mock«>ry. 
Public  int'='rest,  th«='r '^'f  ore ,  required  that  this 
t<=>stimony  be  mad^  available  to  the  polic^- 
Commissioner  .... 

In  Application  of  th^-  City  of  Hew  Roch'^lle  (1962)  35 
Misc. 2d  254,  229  N.Y.S.2d  350,  a  grand  jury  had  investigated  but 
fail'^'d  to  indict  a  detective  in  the  city's  pol  icp>  department. 
Subsequently,  the  department  charged  him  with  violating  certain 
departmental  rules  and  regulations  and  sought  disclosure  of  his 
and  another  person's  testimony  on  the  grounds  that  such  testimony 
was  "relevant",  "germane"  and  "imperative  for  the  proper  conduct" 
of  the  disciplinary  hearing.   The  application  was  granted. 

Although  grand  jury  proceedings  had  bef-n  secret  "from 
time  immemorial",  disclosure  was  allowed  where  public  policy 
required  the  courts  to  cooperate  with  public  officials  entrusted 
with  the  administration  of  criminal  laws  in  the  exercise  of  their 
official  public  duties.   229  N.Y.S.2d  at  351.   The  instant 
application  was  clearly  within  the  scope  of  this  exception.   Id., 
at  352. 

In  addition,  see  people  v.  Purvis  (1963)  41  Misc. 2d  787, 
246  N.Y.S.2d  416.   There,  a  grand  jury  had  indicted  a  police 
officer  (Purvis),  who  was  later  dismissed  from  e^pjoyment.   In 
subsequent  disciplinary  proceedings  against  another  officer, 
stemming  from  the  same  incident  which  led  to  the  Purvis 
indictment,  the  officer  sought  disclosure  of  the  grand  jury 
minutes  to  cross-examine  witnesses  who  had  also  testified  there. 
The  application  was  denied,  as  it  would  serve  only  a  private 
interest.   24C  r!.Y.S.2d  at  417. 

The  court  noted,  however,  that  disclosure  had  been 
permitted  where  law  enforcement  agencies  sought  inspection  in  an 
investigation  of  collateral  crimes  or  official  misconduct, 
permission  had  be&n  based  on  the  overriding  and  controlling 
principle  that  such  disclosure  assisted  public  officials  in  their 
law  enforcement  duties  to  reveal  the  existence  of  crime  or 
official  misconduct.   Accordingly,  the  court  had  granted  an 
application  by  the  police  commissioner  for  release  of  the  same 
grand  jury  minutes  for  use  in  the  same  disciplinary  proce^^ding. 
Id. 
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-FinaJjy,  s<=>e  AppJication  of  Scotti  (J976)  53  A.D.2d  282, 
385  N.Y.S.2d  659.   In  that  case,  a  grand  jury  had  investigated 
th«^  conduct  of  certain  officers  of  the  stat*»  poJ  ice  and  certain 
prison  onp]oyo«>s  during  the  Attica  prison  riots.   No  indictnents 
Wf^re  returned,  nor  was  discipJinary  action  recommend'^'d . 
Subs'='qu»nt Jy ,  discJosur«='  of  grand  jury  testimony  regarding  these 
officers  and  empjoyees  was  sought  by  Scotti,  a  special  deputy 
attorney  g^^nc^ra]  in  charg'="  of  pr oc^-edings  p'=>rtaining  to  th^- 
Attica  uprising,  so  that  the  sup<='r  intend^^nt  of  state  poJic*^  and 
th»  prison  comnissioner  couJd  consider  discipJinary  action.   The 
appJications  \^^z<^   granted  and  affirned  on  appeaJ  . 

Th-^-  court  not<^d,  385  N.Y.G.2d  at  663,  that  one  r*=-ason 
for  maintaining  grand  jury  s<='crecy  was  to  protect  innocent 
persons  from  unfounded  accusations  if  in  fact  no  indictment  was 
return«='d.   How^^v^r,  th'^-  court  concJud^-d,  without  ^xpJanation, 
that,  by  Jimiting  discJosure  soJ^-Jy  for  the  purpose  of 
discipJinary  action,  this  purpose  was  not  vioJat^d.   id . 

Th-^  court  aJso  noted  (id.)  that  the  poJicy  of  assuring 
prosp<^ctivc  grand  jury  witnesses  that  their  testimony  wiJJ  be 
kept  S'^cr^'t,  thus  'Encouraging  them  to  testify  tr^^ly,    has  not 
r^strain-^d  th*^  courts  from  discJosing  grand  jury  minutes  where 
discJosur<='  wouJd  s^-rv^  th<E  pubJ  ic  int'^'rest. 

Ind'E'^d,  the  very  natur<='  of  that  t«^stimony  wouJd 
r<EasonabJy  Jead  th'='  witness<=-s  to  anticipate-  some 
furth<=-r  us'=>  of  it  in  the  pubJ  ic  interest.   Thus, 
throughout  th^-  y^ars,  discJosure  of  grand  jury 
testimony  has  b»«>n  authorized  in  a  broad  range  of 
pubJic  int«=^r'Est  matt«Ers  [citations]. 

For  thes'='  reasons,  th^-  lower  court  did  not  abuse  its 
discrc-tion  in  r'Ej'='asing  grand  jury  testimony  for  discipJinary 
investigations  and  pros'='Cutions  .   _Id  .  ,  663-664. 

It  may  b'^-  argu^^d  that  the  authority  underlying  th'^-  pow&r  of 
the  courts  in  N^w  York  State  to  discJose  grand  jury  testimony  so 
distinguishes  the  j^ew  York  State  decisions  that  they  cannot 
afford  prece^^nt  to  a  CaJifornia  court.   A  review  of  the 
authority  invoJved  in  the  ijcv;  York  State  decisions  Jays  this 
argument  to  rest,  however. 

The  first  four  decisions  refer  to  Section  952-t  of  the  Code 
of  CriminaJ  Procedure,  but  do  not  quote  that  statute,  which  has 
subsequently  be^-n  repeaje^].   AppJication  of  Scotti  refers  to 
Judiciary  Law  Section  325  and  CriminaJ  Procedure  Law  Section 
J90.25(4).   Judiciary  Law  Section  325  is  derived  from  CCP  Section 
952-t  and  provides  in  rejevant  part: 
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J  .   It  shaJ]  be  JawfuJ  for  any  stenographer 
dujy  appointed  and  qualified  as  h«='r einb^-f ore 
provid<=-d,  to  att<=>nd  and  be  pres«=^nt  at  the  session 
ofevery  grand  jury  impanej -=>d  in  th'=>  county  in 
which  he  is  appointed,  and  it  shaJJ  be  his  duty 
to  take  in  shorthand  or  upon  a  typewriting 
machin'="  th*:^  testimony  introduced  before  such 
grand  juri<='S,  and,  except  when  his  originaJ  notes 
and  minut<^s  and  the  exhibits  pertaining  thereto 
hav<^  b«="=-n  iiiipound<=-d  as  hereinafter  provid«^d  for, 
to  furnish  to  th«=-  district  attorney  of  such 
county  a  fuJJ  copy  of  aJJ  such  t«»stimony  as  such 
district  attorney  shaJJ  require,  but  he  shaJJ  not 
p^rrnit  any  other  p<='rson  to  tak^  a  copy  of  th'=- 
san'=',  nor  of  any  oori-inn  tVe^eof,  nor  to  read  th'=' 
san'=',  or  any  portion  thereof,  '^^xc^pt  upon  th^- 
writt*='n  order  of  th«^  court  duJy  made  after 
h'='aring  th^  said  district  attorney[,]  provid'^d, 
however,  that  th-^  judge  presiding  over  the  term 
of  court  for  which  any  grand  jury  is  drawn,  may 
at  any  tim^  during  the  sitting  of  such  grand  jury 
and  upon  petition  signed  by  its  foreman  or  acting 
foreman  and  certified  by  its  cJ<=>rk  to  have  been 
authorized  by  twejve  or  more  of  the  grand  jurors 
constituting  such  grand  jury,  impound  the 
stenographer's  originaJ  notes  and  minutes  and  the 
exhibits  pertaining  thereto,  or  any  portion  of 
such  originaJ  notes,  minutes,  and  exhibits,  and 
ipay  order  them  to  be  deJivered  to  him  and  pJaced 
in  his  custody  or  in  the  custody  of  a  pubJ ic 
officer  named  by  him.   when  so  impounded,  such 
originaJ  notes,  minutes,  and  exhibits  shaJJ  not 
be  taken  from  the  custody  of  such  judge,  who  upon 
the  written  requisition  of  the  foreman  or  acting 
foreman  of  such  grand  jury,  shaJ J  deJiver  them  or 
order  them  to  be  deJivered  to  such  foreman  or 
acting  foreman  for  use  in  the  grand  jury  room 
during  the  hours  when  the  grand  jury  is  actuaJJy 
in  session.   Except  as  above  provided,  aJJ  of  the 
said  originaJ  notes  and  minutes  shaJJ  be  kept  in 
custody  of  said  district  attorney,  and  neither 
the  same,  nor  a  copy  of  the  same,  or  any  portion 
of  the  same,  shaJJ  be  taken  from  the  office  of 
said  district  attorney,  excepting  as  above 
provided.   Nothing  contained  in  this  section, 
however,  ShaJJ  be  construed  to  prohibit  a  grand 
jury  from  inspecting  its  own  minutes  and  exhibits 
whije  in  session. 
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CriiTiinaJ    Procfdur'^    Law   S<=>ction    J90.25(4)    provides: 

Grand  jury  proceedings  are  s<='cr»t,  and  no 
grand  juror,  or  other  p«=>rson  specified  in 
subdivision  three  of  this  section  [district 
attorn<='y,  cl^^rk  or  oth«='r  pubJic  servant 
authorized  to  assist  th«»  grand  jury  in  th*^ 
administrative  conduct  of  its  proce'=>dings , 
stenographer,  interpreter,  pubJic  servant  hoJding 
a  witness  in  custody,  attorney  representing  a 
witness]  or  section  2J5.70  of  the  penaJ  i aw 
[grand  juror,  pubJic  prosecutor,  stenographer, 
interpreter,  poJ ice  or  peace  officer  guarding  a 
witness,  public  servant  having  official  duties  in 
or  about  a  grand  jury  room,  or  public  officer  or 
employee],  nay,  except  in  the  lawful  discharge  of 
his  duties  or  upon  written  order  of  the  court, 
disclose  the  nature  or  substance  of  any  grand 
jury  testimony,  evidence,  or  any  decision,  result 
or  other  matter  attending  a  grand  jury 
proceeding.   For  the  purpose  of  assisting  the 
grand  jury  in  conducting  its  investigation 
evidence  Obtained  by  a  grand  jury  may  be 
independently  examined  by  the  district  attorney, 
members  of  his  staff,  police  officers 
specifically  assigned  to  the  investigation,  and 
such  other  persons  as  the  court  may  specif icial ly 
authorize.   Such  evidence  may  not  be  disclosed  to 
other  persons  without  a  court  order.   Nothing 
contained  herein  shall  prohibit  a  witness  from 
disclosing  his  own  testimony. 

There  is  no  significant  distinction  between  the  New  York  State 
statutes  and  California  Penal  Code  section  924  et  seq.   Specific 
provisions  are  made  to  guarantee  the  traditional  secrecy  of  grand 
jury  proceedings,  and  specific  exceptions  are  made  for 
disclosure.   But  the  California  statutes,  like  the  New  York  State 
or  the  Federal  statutes  which  were  analyzed  in  the  cases 
discussed  above,  do  not  affect  the  basic  common  law  power  of  the 
courts  to  make  exceptions  to  the  rule  of  secrecy  where  the  public 
purposes  served  by  disclosure  outweigh  the  public  purposes  served 
by  secrecy.   Accordingly,  you  are  advised  that,  upon  a  proper 
showing,  the  court  may  authorize  disclosure  of  a  police  officer's 
grand  jury  testimony  to  enable  the  police  department  to  conduct 
an  investigation  into  the  conduct  of  that  officer  or  other 
officers . 

Our  research  discloses  other  authorities  which  compel  us  to 
issue  the  following  caution.   The  grand  jury  is  not  an 
investigatory  tool  at  the  disposal  of  every  governmental  agency. 
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VJ'^  -hav^  aJr'^'ady  ni'=^ntion'=*d  53  Ops  ,CaJ  .  Atty  .Gen  .  200,  in 
which  th»  statf>  attorney  generaJ's  office  opined  that  a  grand 
jury  transcript  couJd  not  b<=-  disclosed  to  a  committee  of  the 
legislature.   The  attorney  general's  office  stated,  at  202: 

.  .  .   Courts  permit  disclosure  only  on  a 
shov.'ing  of  necessity  bas^d  on  balancing  the  policy 
of  maintaining  secrecy  against  the  need  for 
disclosure.   [Citations.]   The  Committee,  of  course, 
has  subpoena  powers  and  can  solicit  from  witnesses 
t'=-stimony  which  it  de<=ms  relevant  to  determining  th«> 
nec-c:  for  and  scope  of  legislation.   [Citation.] 

S*^e  also  In  re  Grand  Jury  Inyg-stigation  (S.D.N.Y.  J976)  414 
F.Supp.  74,  v;herein  the  Securities  and  Exchange  Commission  sought 
the  transcript  of  one  person's  grand  jury  testimony  in  ord'^r  to 
refr^-sh  a  \;itn'=^ss'  testimony  on  depositions  b<^ing  taken  in 
pt^nding  civil  litigation  brought  by  th*^  SEC  and  privat*^  parti'^s. 
Th''  court  comm'=-nt'='d ,  at  76: 

.  .  .  [T]he  grand  jury  is  not  an  inv<='Stigati v^^ 
tool  at  the  disposal  of  the  SEC  or  any  oth<^r 
government  ag<^ncy,  and  th«^  grand  jury  process  may 
not  be  abus'^d  by  allowing  its  work-product  to  be 
funnelc-d  to  other  government  agencies  which  happ'^^n 
to  have  an  interest  in  a  subject  v/hich  a  grand  jury 
has  examined.   Accordingly,  Rule  6(e)  enipow'='rs  a 
judge  to  exercise  his  discretion  in  favor  of 
disclosure  only  where  the  party  seeking  disclosure 
has  shown  that  "'a  particularized  need'  exists  for 
the  rninutes  which  outweighs  the  policy  of  secrecy." 
[ Citation . ] 


.  .  .  The  court  does  have  an  intuitive  notion 
regarding  the  importance  of  an  investigation  by 
an  administrative  licensing  agency  into  the 
qualifications  of  a  physician  who  pleaded  guilty 
to  drug  charges.   But  the  court's  intuition 
cannot  be  substituted  for  the  particularized 
showing  of  need  that  must  be  made  by  a  party 
requesting  disclosure  of  secret  grand  jury 
mater  ial  . 
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S«»e-  a  J  so  Matt<^r  of  Grand  Jury  Proceedings,  MiJJer  Brewing 
Company  (7th  Cir  .  J982)  687  F.2d  J079  [no  discJosur«=-  of  grand 
jury  criminaJ  tax  investigation  materiaJs  to  Interna]  Revenue 
Service  for  civiJ  tax  inv<='Stigation  purposes]  and  In  re  Grand 
Jury  Matt«=>rs  (3d  Cir.  J982)  682  F.2d  61  [transcript  of  testimony 
b«='fore  fed'=>ra]  grand  jury  investigating  but  failing  to  return 
indictm«=>nts  in  alleged  voter  fraud  not  released  to  county 
district  attorney  investigating  possible  violations  of  stat^-  law 
arising  from  the  same  events].   In  both  cases,  the  gover nm'='ntal 
agency,  Jik^-  any  other  requesting  party,  was  held  to  a  showing  of 
particular  iz'='d  n»od  for  disclosure.   Access  could  not  b*^  had 
merely  for  th'=>  sake  of  convenience  (In  re  Grand  Jury  Matter,  682 
F.2d  at  6C. ) 

It  is  cl'='ar  that  the  courts  have  generally  considered  the 
public  policies  s<=>rvod  by  police  departments'  internal 
investigations  and  disciplinary  proceedings  significantly 
difff^rent  from  and  more  important  than  the  public  polici^-s  starved 
by  th»  investigations  and  proceedings  of  other  governmental 
agencies,  which  were  rejected  in  the  decisions  enumerated  above. 
Yet,  even  in  the  police  department  decisions,  a  showing  of 
particularized  nepd  has  been  essential.   See  the  rulings  of  the 
federal  courts  in  In  re  pullock,  supra  [police  officer  admittedly 
did  not  make  a  full  response  when  questioned  by  police 
department];  in  In  re  Grand  Jury  Transcripts,  supra  [police 
officer  pleaded  Fifth  Amendment  at  disciplinary  hearing];  and  in 
Special  February  1971  Grand  Jury,  supra  [police  officers 
apparently  failed  to  give  evidence  or  pleaded  the  Fifth  Amendment 
at  disciplinary  proceedings].   in  Application  of  Scro,  supra,  the 
New  York  State  court  based  its  ruling  in  part  on  the  fact  that 
the  bookmaker's  refusal  to  testify  in  court  had  caused  the 
collapse  of  the  case  and  threatened  also  to  cause  the  collapse  of 
the  disciplinary  proceedings. 

CONCLUSION 

The  paucity  of  California  statutes  regulating  the 
relationship  between  the  courts  and  the  grand  jury,  when  viewed 
in  light  of  the  common  law  role  played  by  the  courts  as  caretaker 
and  overseer  of  the  grand  jury  process,  compels  the  conclusion 
that  the  legislature,  in  specifying  some  grounds  for  release  of 
grand  jury  testimony,  did  not  intend  to  strip  the  courts  of  their 
common  law  powers.   In  the  final  analysis,  the  courts  exercise 
inherent  discretionary  powers  over  the  grand  jury.   Hence,  they 
retain  ultimate  authority  to  determine  whether  the  grounds  for  an 
application  for  disclosure  of  grand  jury  testimony  are 
sufficiently  important  to  override  the  basic  rule  of  secrecy. 
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Office  of  City  Attorney 


George  Agnost, 
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OPINION  NO.  83-31 


SUBJECT: 
REQUESTED  BY; 

PREPARED    BY: 


Ex-Officio   A]t'^rnat*^s   Voting    at   Art    Cominission 


Joan   EJJison-Uong 
Dir<=-ctor,    Art   Coramission 

Burk  E.  D<^Jv«=>ntha] 
D'^puty  City  Attorney 


QUESTIONS  PRESENTED 


DOCUfvlENi  >  v^PT. 

MAY     5  1983 

SAN  FKMiwvjiooO 
PURijn  I  iRKARV 


]  .   May  an  '=>x-off icio  iii«=-nib«=>r  of  th-^-  San  Francisco  Art 
CoDnission  appoint  an  aJ  t«='rnat'=>  to  att'^nd  in  his  or  h»r  stead? 

2.   May  th»  a]t«^rnate  vote  on  issu*=>3  before  the  Comnission? 


CONCLUSIONS 


]  .   Y'=>s 

2.   NO, 


ANALYSIS 

Th*^  San  Francisco  Art  Commission  is  cr«=at«='d  by  th»  San 
Francisco  Charter.   See  Section  3.600  of  th«='  San  Francisco 
Chart'='r,  which  provid«=»s  in  relevant  part: 

An  art  commission  for  th*^  city  and  county  is 
v^c-i-Aby  creatc-d,  consisting  of  J2  memb«>rs 
appointed  by  the  mayor  and  five  px-officio 
m'='mb»rs.   Th^^-  ^x-officio  m^-mb'^^rs  shalJ  b^  th» 
mayor  and  th»  chairm-^-n  of  th'^^  following  boards 
and  commissions:  pubJ  ic  library,  r^cr'^ation  and 
park,  city  planning  and  the  fine  arts  mus'='ums. 

S'='Ction  3.C01  of  th*^  Chart'^-r  specifi'=^s  the  functions,  pow*»rs  and 
duties  of  thf-  Art  Commission.   Basically  the  Art  Commission  has 
pov/er  of  approval  ov^r  works  of  art  to  be  placed  or  er'^'cted 
around  th'^'  prop«^rty  of  th'^'  city  and  county,  or  to  be  removed. 


tMUMMi^ 
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r'=']  ocat^d,  or  a]t'='rod  in  any  way.   The  Cornnission  has  simiJar 
pow'^T  with  r«^spect  to  the  design  of  buildings,  bridges,  viaducts, 
ej<='vat^d  ways,  approach<=-s ,  gat<=>s,  f'=>nc'='S,  lamps,  or  other 
structures  erected  or  to  be  erected  upon  land  b'=>longing  to  the 
city  and  county,  and  concerning  arches,  bridgf^-s,  structures  and 
approach'='S  own«^d  by  privat*^  parties  which  ext<='nd  over  or  upon  any 
str<=><^t,  av'='nu'=',  highway,  park  or  public  place  belonging  to  th'=- 
city  and  county.   Th'='  Commission  shall  supervise  and  control  th*' 
<='Xpenditur«='  of  all  appropriations  made  by  the  board  of 
sup^^rvisors  for  music  and  th<='  advancement  of  art  or  music.   In 
addition,  th^^^  Commission  shall  exercis'^-  what'='ver  additional 
sup«^r  visor  ial  powers  over  poJici'^'S  connect*^d  with  th<=^  arts  as  th«^ 
board  by  ordinance"  or  the  mayor  by  «=>xecutive  action  may  r<='quire. 

It  is  f^-vidont  that  th'='  Charter  imposes  a  duty  on  th*:*  Art 
Commission  to  discharg<='  certain  of  th'^'  city's  sovereign  pow^-rs. 
Wh'^n  th*^  organic  Jaw  of  a  city  or  county  d*^J '='gat«=>s  some  of  the 
city's  sovereign  powers  to  c<=>rtain  officials,  thos^  powers  ar^^- 
non-d^logabJ  e ,   W^-bst^-r  v.  Doard  of  Education  {J903)  140  Cal  . 
331,  73  P.  1070  [  super  int'=>ndent  of  schools'  ^x  officio  membership 
on  board  of  education  cannot  be  del^^-gated  and  he  is  not  entitJed 
to  writ  of  mandate  compelling  the  board  to  receive  his  deputy  as 
a  member  ex  officio  during  his  absence],   unless  the  organic  Jaw 
authorizes  the  official  member  to  appoint  a  designated  deputy  or 
representative  to  act  on  the  board  or  commission,  only  that 
official  may  take  any  action  in  board  or  commission  matters.   56 
Ops.CaJ .Atty .Gen.  399  (J973),  concJuding  that  the  state 
controJJer  cannot  authorize  a  deputy  to  vote  or  otherwise  act  for 
him  as  a  member  of  the  State  Board  of  Equalization. 

Charter  Section  3.600  does  not  contain  such  authorization 
in  regard  to  the  ^rt  Commission.   For  examples  of  express  Charter 
authorization  for  an  ex  officio  member  of  a  board  or  commission 
to  designate  a  deputy  or  representative  to  act  on  his  or  her 
behaJf,  see  Charter  Sections  3.52J,  3.580  and  3.C80.   Charter 
Section  3.521  concerns  the  city  planning  commission  and  provides 
that  the  chief  administrative  officer  and  the  manager  of 
utilities,  or  their  designated  deputies,  shaJJ  be  members  ex 
officio.   Charter  Section  3.580  governs  the  composition  of  the 
port  commission  and  provides  that  the  director  of  finance  and  the 
secretary  of  agricuJture  and  services,  or  their  designated 
representatives,  shaJJ  be  members  ex  officio.   Charter  Section 


3.680  concerns  the  heaJth  service  board  and  provides  that  the 
city  attorney  shaJJ  be  a  member.   However,  "[tjhe  city  attorney 
may  designate,  by  written  document  filed  with  the  board,  an 
assistant  city  attorney  to  attend  board  mef^tings  and  to  act  for 
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An  *»x-officio  m^nber  of  the  Art  Commission  who  may  not  have 
tim«^  to  att<^nd  the  pr oc«=''^dings  may  designat-^-  a  deputy  or 
r<='pr^s*^ntativ«»  to  attend  on  his  or  her  behaJf  in  order  to  keep 
th'='  membi^^r  informed,  or  to  bring  to  the  Commission's  attention 
the  m'='mb»r's  vi«='W  on  a  matt'=»r  .   How^^ver,  the  deputy  or 
rc.prt>s*»ntativo  <»xercis'=>s  no  official  powers  of  th»  person  who  has 
d'^Jegated  him  or  h'='r  and  may  not  vot«=  on  b'^haJf  of  his  or  her 
dej  cgator . 


You  ar^  so  advis<^d 


Resp«^ctf  uJ  J  y  submitted, 


GEORGE  AGNOST 
City  Attorney 


B\irk*T.  D'^JventhaJ 
D'=*puty  City  Attorney 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


>■  V- 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
City  Attorney 
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OPINION  83  -  32 


SUBJECT; 


REQUESTED  BY 


PREPARED    BY: 


Mandatory  Rotir^-nf-nt  Ag^  for  PoJic'='  and  Firf 
Menb^-rs  as  Aff^^-ct'^-d  by  Ag^  Discr  inination  in 
EmpJ  oyiTif  nt   Act   of    1967,    as   Am'^-ndf-d 


Corn'="]ius   P.    Murphy 
Chi<='f    of    PoJic^ 

Burk    E.    Di^Jv^nthaJ 
MichacJ    c.    Kill^l^e, 
Deputy   City   Attorn'^ys 

QUESTION  PRESENTED 


DOCUMENTS  D^.  T 
MAY     5iyB3 

SAN  FKANCi&oO 
pi7«LIC  }   IRRAPV 


Does  the  Age  Discrimination  in  EmpJoyment  Act  of  J  967,  as 
amc-nded,  sup<^rs<=>de  San  Francisco  Charter  requirements  that 
uniform'^d  m'='mb<='rs  of  the  san  Francisco  PoJ  ice  and  Fire 
Depar  tin<^nts  r<='tir'=>  when  th»y  reach  th'^  ay^  of  C5? 

CONCLUSION 

Th^  Age  Discrimination  in  EiapJoyment  Act  of  JS67,  as 
am-^-nd-^^d,  pr<=>empts  the  charter-mandated  65  y^ar  oJd  retirement  age 

ANALYSIS 

A  uniformed  member  of  the  San  Francisco  PoJic^  Department 
has  reached  his  65th  birthday  during  this  month.   He  has 
requested  authority  to  continue  service  in  the  PoJ ice 
Department.   His  request  is  prompted  by  the  recent  decision  of 

the  United  States  Supreme  Court  in  EEOC  v.  State  of  V-Jyoming,  

U.S.  ,  43  C.C.H.  S.Ct.  BuJJ.,  p.  1223,  Docket  No.  81-554, 

decided  March  2,  J983. 

A  uniformed  member  of  the  PoJ ice  Department  is  required  to 
retire  on  the  first  day  of  the  month  next  following  the 
attainment  by  such  member  of  the  age  of  65  years.   Charter 
Section  8.546;  see  aJso  Section  8.559-2  and,  for  uniformed 
members  of  the  Fire  Department,  Sections  8.570  and  8.584-2. 

In  J967,  Congress  adopted  the  Age  Discrimination  in 
Employment  Act  of  1967,  Pub.  L.  90-202,  81  Stat.  602,  29  U.S.C. 
S62J  et  seq.  (hereinafter,  "ADEA"  or  the  "Act").   That  Act 
proscribed  discrimination  by  any  employer  against  any  employee  or 
potential  employee  on  the  basis  of  age,  except  "where  age  is  a 
bona  fide  occupational  qualification  reasonably  necessary  to  the 
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noma]  operation  of  thf  particular  busin«>ss,  or  wh^rf>  the 
dif  f  <='r'='ntiation  is  bas»d  on  r '=>asonabJ  «=»  factors  other  than  age". 
The  Act's  protections  are  J  imitc'd  to  individuals  who  ar^  at  least 
40  years  of  age  but  b«^low  the  age  of  70.   29  U.S.C.  §631  (a). 

As  originally  adopt*=-d  in  1967,  th«='  Act  did  not  apply  to 
stat<^s  or  th'^'ir  political  subdivisions.   In  J974,  Congress 
*>xtc'nd«»d  th<='  subject  provisions  of  the  Act  to  state  and  local 
gov<=>rnn»nts  by  amending  the  definition  of  "employer"  (29  U.S.C. 
§630(b))  and  to  stat'='  and  local  civil  service  «=-inpJoyees  by 
am'=-nding  the  definition  of  "enpl  oy«=-e"  (29  U.S.C.  S630(f)).   Se<=> 
Pub.  L.  93-259,  88  Stat.  74. 

Subs'^quc'ntly ,  in  EEOC  v.  Wyoming,  supra ,  a  question  arose 
regarding  wh«^th«='r  th«='  ADEA  violated  the  doctrine  of  T<^nth 
Amendn'^nt  immunity  of  stat<='  and  local  gov^r nm<=>nts  from  federal 
regulation,  articulated  in  National  League  of  Cities  v.  Usery 
(1S76)  426  U.S.  833,  49  L.Ed. 2d  245,  96  S.Ct.  2465,  as  the  Act 
applied  to  state  and  local  governments'  employment  of  law 
enforcement  officials. 

The  EEOC  V.  V<yoming  court  used  the  test  set  down  in 

National  League  of  cities  v.  Usery,  supra,  and  summarized  in 

Hodel  V.  Virginia  Surface  Mining  and  Reclamation  Assn.  Inc. 
(1981)  452  U.S.  264,  l''-  ,  .To. 2d  1,  101  S.Ct.  2352: 

.  .  .  [I]n  order  to  succeed,  a  claim  that 
congressional  commerce  power  legislation  is 
invalid  under  the  reasoning  of  National  League  of 
Cities  must  satisfy  each  of  three  requirements. 
First,  there  must  be  a  showing  that  the 
challenged  statute  regulates  the  "States  as 
States."   [Citation.]   Second,  the  federal 
regulation  must  address  matters  that  are 
indisputably  "attr ibute [ s ]  of  state 
sovereignty."   [Citation.]   And  third,  it  must  be 
apparent  that  the  States'  compliance  with  the 
federal  law  would  directly  impair  their  ability 
"to  structure  integral  operations  in  areas  of 
traditional  governmental  functions."   [Citation.] 

Acknowledging  that  the  statute  regulated  states  as  states,  the 
EEOC  V.  Wyoming  court  questioned  whether  the  ADEA  regulated  an 
"indisputed  attribute  of  state  sovereignty."   However,  the  court 
premised  its  decision  on  the  conclusion  that  the  ADEA  "does  not 
directly  impair"  the  states'  ability  to  "structure  integral 
operations  in  areas  of  traditional  governmental  functions."   43 
ecu.  S.Ct.  Bui  1  .  ,  p.  1233. 

The  question,  then,  is  whether,  in  view  of  this  holding, 
the  City  and  County  of  San  Francisco  may  continue  to  require 
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uniform'='d  PoJ  ic^  and  Firf^-  D'^^par tn'=Tit  office-rs  to  r'='tire  at  the 
agf»  of  G5  y^^-ars. 


Th<=»  ADEA  do^^s  not  prevent  the  City  fr 
r^-quire^inents  wh«>re  they  constitute  a  bona  f 
qualification  (BEOQ)  or  wh*=>re  the  different 
re-asonabJe  factors  oth*»r  than  age.  Howev<='r 
mandatory  retirem*»nt  age  under  70,  the  empj 
that  (J)  the  age  Jimitation  is  reasonabJy  n 
and  (2)  th«»  enpJoyer  has  reasonable  cause  t 
p'^'rsons  within  the  class,  i.e.,  persons  ov» 
case,  would  be  unabl*^  to  p'^-rform  safely  and 
duties  of  the  job  or_  that  it  is  impossible 
with  persons  over  th'=*  age  limit  on  an  indiv 
Us«^ry  V.  Tamiami  TraiJ  Tours  (5th  Cir  .  1976 


om  imposing  age 
ide  occupational 
iation  is  based  on 
,  to  justify  a 
oyer  must  establish 
ecessary  to  business, 
o  believe  that  alJ 
r  65  y^-ars  old  in  this 

efficiently  the 
or  impractical  to  deal 
idual ized  basis . 
)  531  F.2d  224. 


The  City  has  no  evidence  that  would  enable  it  to  conclude 
that  aJJ  persons  ov^^r  65  y^ars  oJd  are  unable  to  discharge  in  a 
safe  and  *^ffici'='nt  manner  the  duties  of  a  poJice  or  fir^^" 
officer.   Nor  can  v;e  demonstrate*  that  it  is  impossible  or 
impractical  to  deal  with  persons  over  the  suspect  age  limit  on  an 
individualized  basis.   It  is  clear,  however,  that  the  Police  and 
Fire  D«^partments  can  require  all    poJ  ice  and  fire  officers  to  take 
an  annual  physicial  examination  to  determine  on  an  individual 
basis  physical  ability  to  discharge  the  duties  of  office. 

It  is  important  to  recognize  the  distinction  between 
categorical  ag*:*  requirements,  such  as  65  year  old  mandatory 
retirement  age  limits,  that  conclusively  presume  all  who  fall 
outside  the  limits  are  unfit  for  the  task,  and  individualized 
examinations.   In  the  latter  case,  fitness  for  the  occupation  is 
determined  on  a  case  by  case  basis. 

Accordingly,  you  are  advised  that  no  members  of  the  PoJice 
or  Fire  Departments  may  be  required  to  retire  at  the  age  of  65 
unless  and  onJy  when  it  is  determined  that  the  officer  in 
question  is  in  fact  unfit  for  his  task. 

Respectfully  submitted, 

GEORGE  hGUOSlfsa^J^i^Y   ATTORNEY 


APPROVED: 


City  Attorn* 
4316C 


)el  venthal 
Deputy  City  Attorney 

Michael  C.  Kiilelea 
Deputy  City  Attorney 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


1  / 


George  Agnost, 
City  Attorney 
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•^   OPINION   NO.     83-33 


UOCUMENTS  DEPT. 

MAY  18  1983 

SAN   FRANCISCO 
pnoi  ir   f  IRRAPV 


SUBJECT : 


Citizenship  Requirements  for  San  Francisco  Police 
Officers 


REQUESTED  BY:   Cornelius  P.  Murphy,  Chief  of  Police 

(Written  Request  Dated  November  19,  1982) 


PREPARED  BY: 


Burk  E.  Delventhal 
Thomas  J.  Owen 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

Does  Government  Code  Section  1031,  as  amended,  require  that 
the  City  and  County  of  San  Francisco  consider  permanent  resident 
aliens  for  employment  as  police  officers? 


CONCLUSION 


No, 
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ts  a  person  to  be  employed  as  a 
permanent  resident  alien  who  is 
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e  of  appointment  as  a  police 
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ANALYSIS  0 

The  California  Constitution  specifically  states  that  a 
charter  city,  such  as  San  Francisco,  may  provide  for  the 
"constitution,  regulation,  and  government  of  the  city  police 
force."   California  Constitution  Article  11,  Section  5, 
subdivision  (b)(1).   This  authorization  has  been  regarded  by  the 
courts  as  broad  enough  to  embrace  charter  provisions  fixing  the 
personal  qualifications  of  members  of  the  police  force,  the  time 
they  may  serve,  and  the  manner  and  conditions  of  their  removal. 
People  V.  Bailey  (1916)  30  Cal.App.  581,  591.   The  organization, 
maintenance,  and  operations  of  a  police  department  by  a  chartered 
city  are  a  municipal  affair  and  as  such  are  not  subject  to  the 
control  of  the  Legislature.   Brown  v.  Berkeley  (1976)  57 
Cal.Ap.3d  223,  129  Cal.Rptr.l. 

Therefore,  Government  Code  Section  1031  does  not  apply  to 
the  City  and  County  of  San  Francisco.   The  regulation  under 
consideration  herein  more  than  minimally  intrudes  upon  the 
specific  directives  of  Article  11.   Cf .  Baggett  v.  Gates  (1982) 
32  Cal.3d  128.   The  personal  qualifications  of  local  peace 
officers  are  clearly  a  municipal  affair  and  are  not  a  matter  of 
statewide  concern.   Id.   The  Court  specifically  distinguished  the 
state  law  under  consideration  in  Baggett ,  the  Public  Safety 
Officers'  Procedural  Bill  of  Rights  (Gov't  C  §§3300  et  seq. ) , 
from  legislative  attempts  to  prohibit  chartered  cities  from 
imposing  particular  qualifications  for  employment.   Id. ,  at  138, 
citing  Ector  v.  City  of  Torrance  (1973)  10  Cal.3d  129,  132-133, 
109  Cal.Rptr.  849,  514  P . 2d  433. 

Even  if  the  citizenship  requirements  of  Government  Code 
Section  1031  were  found  to  be  a  matter  of  statewide  concern,  the 
City  and  County  of  San  Francisco  could  still,  in  its  discretion, 
impose  a  citizenship  requirement  upon  its  police  officers. 
Section  1031  specifically  provides  that  "[t]his  section  shall  not 
be  construed  to  preclude  the  adoption  of  additional  or  higher 
standards,  including  age."   A  requirement  of  United  States 
citizenship  at  the  time  of  employment  is  a  higher  standard  within 
the  meaning  of  the  Section. 

Such  a  requirement  has  been  upheld  against  challenges  under 
the  equal  protection  clause  of  the  14th  Amendment  to  the  United 
States  Constitution.   Cabell  v.  Chavez-Sal ido  (1982)  —  U.S.  — , 
—  L.Ed. 2d  — ,  102  S . Ct .  735.   The  Cabell  Court  held  that  the 
citizenship  requirement  for  peace  officers  established  in  former 


OPINION  NO.  83  -33 


Cornelius  P.  Murphy 


May 


1983 


Section  1031  furthered  a  political,  rather  than  an  economic, 
state  purpose.   Id. ,  at  739-40.   In  light  of  the  community-wide 
responsibility  and  unsupervised  discretion  that  peace  officers 
must  exercise  (Foley  v.  Connelie  (1978)  435  U.S.  291,  98  S . Ct . 
1067,  55  L.Ed. 2d  287;  Ambach  v.  Norwick  (1979)  441  U.S.  68,  99 
S.Ct.  1589,  60  L.Ed. 2d  49),  the  strict  scrutiny  standard  of 
review,  otherwise  required  by  Takahashi  v.  Fish  and  Game  Comm ' n 
(1948)  334  U.S.  410,  68  S.Ct.  1138,  92  L.Ed.  1478,  and  Graham  v. 
Richardson  (1971)  403  U.S.  365,  91  S.Ct.  1848,  29  L.Ed. 2d  534,  is 
inappropriate.   Id. ,  at  738-39.   The  citizenship  requirement 
therefore  was  upheld  as  an  appropriate  limitation  upon  those  who 
would  exercise,  and  ultimately  symbolize,  the  state's  coercive 
police  powers  over  the  members  of  the  political  community.   Id.  , 
at  743.   See  Sugarman  v.  Dougall  (1973)  413  U.S.  634,  647,  93 
S.Ct.  2842,  37  L . Ed . 2d  853. 

For  further  analysis  of  the  principles  discussed  above,  see 
San  Francisco  City  Attorney  Opinion  No.  83-24  (opining  that  Gov't 
C  §1029,  disqualifying  convicted  felons  from  serving  as  peace 
officers,  does  not  apply  to  the  City  and  County  of  San  Francisco) 

CONCLUSION 

You  are  hereby  advised  that  the  City  and  County  of  San 
Francisco  may  continue  to  require  that  an  individual  be  a  United 
States  citizen  upon  the  date  of  appointment  as  a  police  officer. 


Respectfully  submitted. 


Thomas  J 


APPROVED ; 


Deputy  City  Attorneys 


;eorge  t^gnost 


/^-^T^^f-^^ 


GEORGE 

City  Attorney 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*orge  Agnost, 
City  Attorn«y 
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SUBJEC: 


Legality  cf  Charging  Unsuccessful  Petitioners 
For  Cost  of  Special  Elections 


REQUESTED  BY:  Hon.  Quentin  L.  Kopp 
Board  of  Supervisors 


PREPARED  BY; 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


L»OCUMENTS  DEPT, 

MAY  2  5  1983 
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QUESTION  PRESENTED 

y  the  City  and  County  of  San  Francisco  charge 

sful  petitioners  for  the  cost  of  special  elections? 

CONCLUSION 


No. 

INTRODUCTION 

By  letter  of  May  4,  1983,  you  asked  this  office  whether  it 
would  be  legal  and  feasible  to  require  a  bond  from  petitioners, 
as  a  requirement  for  special  election  campaigns,  to  cover  all 
costs  of  the  election  should  petitioners  not  garner  40%  of  the 
votes  cast.   This  proposal  is  not  legal.   Our  analysis  follows. 

ANALYSIS 

Elections  Code  Section  10000  provides  in  relevant  part: 

All  expenses,  authorized  and  necessarily 
incurred  in  the  preparation  for  and  conduct  of 
elections  as  provided  in  this  code,  shall  be  paid 
from  the  several  county  treasuries,  except  that 
when  an  election  is  called  by  the  governing  body 
of  a  city,  the  expenses  shall  be  paid  from  the 
treasury  of  the  city.  .  .  . 

A  basic  principle  of  our  system  of  government  is  that 
all  political  power  is  inherent  in  the  people,  and  the  people,  by 
petition  for  initiative,  referendum  and  recall,  exercise  a  part 
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of  the  inherent  power,  which  they  have  reserved  to  themselves. 
Spencer  v.  City  of  Alhambra  (J941)  44  CaJ.App.2d  75,  77,  111  P. 2d 
910.   The  scope  of  such  reserved  powers  of  initiative  and 
referendum  is  to  be  liberally  construed  (Birk enfold  v.  City  of 
Berkeley  (1976)  17  Cal.3d  129,  147,  130  Cal .Rptr .  465,  550  P. 2d 
1001),  while  recall  statutes  are  liberally  construed  to  promote 
the  purposes  for  which  they  were  enacted  and  to  present  the 
question  of  recall  to  the  people  without  unnecessary  expenditure 
of  time,  money  or  effort.   Reites  v.  Wilkerson  (1950)  99 
Cal.App.2d  500,  502-503,  222  P. 2d  81;  Wilcox  v.  Enstad  (1981)  122 
Cal.App.3d  641,  651,  176  Cal. Rptr.  560. 

It  is  clear  that  the  proposal ,  to  assess  petitioners  who 
are  unsuccessful  in  a  special  election  to  recoup  the  cost  to  the 
city  and  county  of  holding  the  special  election,  would  probably 
lessen  the  number  of  special  elections  sought  by  the  voters  and 
reduce  the  liability  of  the  city  and  county  to  pay  for  such 
special  elections  as  would  occur.   However,  it  is  equally  clear 
that  the  proposal  violates  Elections  Code  Section  10000  and  has  a 
severe  chilling  effect  on  the  inherent  power  of  the  people  to 
petition  for  initiative,  referendum  and  recall. 

We  draw  your  attention  to  the  analagous  case  of  City  of 
Long  Beach  v.  Bozek  (1982)  31  Cal. 3d  527,  183  Cal .Rptr .  86,  645 
P. 2d  137.   Bozek  filed  suit  against  the  city  and  two  city  police 
officers  for  negligent  hiring,  false  arrest,  false  imprisonment, 
assault,  and  battery.   A  jury  found  for  the  city  and  the  two 
officers,  who  then  sued  Bozek  for  malicious  prosecution.   The 
trial  court  sustained  Bozek 's  general  demurrer  without  leave  to 
amend,  and  the  Supreme  Court  affirmed,  holding  that  maintenance 
of  malicious  prosecution  actions  by  governmental  entities  would 
generate  a  severe  chilling  effect  on  the  exercise  of  the  right  to 
petition  government  for  redress  of  grievances. 

The  right  to  petition,  like  the  other  rights  contained 
in  the  First  Amendment  and  in  the  California  Declaration  of 
Rights,  is  accorded  a  paramount  and  preferred  place  in  our 
democratic  system.   Bozek ,  supra,  31  Cal. 3d  at  532.   The  right 
encompasses  importuning  executive  officials  and  the  legislature 
as  well  as  the  institution  of  judicial  proceedings.   _I^.  ,  at 
533-534.   "It  is  essential  to  protect  the  ability  of  those  who 
perceive  themselves  to  be  aggrieved  by  the  activities  of 
governmental  authorities  to  seek  redress  through  all  channels  of 
government.  ...   If  cities  are  permitted  to  bring  malicious 
prosecution  actions  against  those  who  have  unsuccessful lly  sued 
them,  the  institution  of  legitimate  as  well  as  baseless  legal 
claims  will  be  discouraged."   I^. ,  at  535. 

Elections  Code  Section  10000  protects  the  right  of  the 
people  freely  to  petition  for  initiative,  referendum  and  recall 
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by  assessing  the  costs  of  an  election  against  the  government 
which  represents  all  the  people.   An  attempt  to  shift  the 
financial  burden  onto  unsuccessful  petitioners  for  a  special 
election,  like  the  attempt  of  the  City  of  Long  Beach  to  sue  for 
malicious  prosecution,  has  such  a  chilling  effect  on  this 
paramount  and  preferred  right  of  petition  as  to  be 
constitutionally  impermissible.   You  are  so  advised. 

Respectfully  submitted, 

GEpfiGE  AGNOST,  City  M^torney 


Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED: 


GEORGE  AGNOST 
City  Attorney 


i. 
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SUBJECT : 


REQUESTED  BY: 


PREPARED  BY: 


Whether  a  Memorandum  of  Understanding  Between  a 
City  Department  and  a  Union  Precludes  the 
Submission  of  A  Decertification  Petition. 

John  D.  Walsh 

General  Manager,  Personnel 

Civil  Service  Commission 

Judith  L.  Teichman 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Whether  the  existence  of  a  Memorandum  of  Understanding 
between  a  City  department  and  a  union  precludes  the  filing  of  a 
decertification  petition  by  an  employee  organization  or  employees 
in  the  representation  unit? 


No. 


CONCLUSION 


ANALYSIS 


Section  16.212  of  the  San  Francisco  Administrative  Code 
permits  the  filing  of  a  decertification  petition  with  the  Civil 
Service  Commission  by  employees  or  by  an  employee  organization 
"to  determine  whether  or  not  a  recognized  employee  organization 
continues  to  represent  a  majority  of  the  employees  in  the 
representation  unit."   The  petition  has  to  be  filed  within  the 
period  between  the  90th  and  60th  days  "immediately  preceding  the 
expiration  date  of  the  recognized  employee  organization's 
existing  memorandum  agreement;  provided,  however,  that  the 
existing  agreement  does  not  exceed  a  two  (2)  year  period."   If 
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the  existing  agreement  exceeds  a  two-year  period,  the  petition 
has  to  be  filed  between  the  90th  and  60th  day  preceding  the 
expiration  of  the  second  year  of  the  agreement. 

There  is  currently  no  memorandum  of  understanding  [MOU] 
between  the  City,  acting  through  the  Board  of  Supervisors,  and 
the  Union  of  American  Physicians  and  Dentists  [UAPD]  covering 
classes  in  Unit  8-CC.   There  is,  however,  an  MOU  between  the  UAPD 
and  the  Department  of  Public  Health  covering  Unit  8-CC  which  went 
into  effect  on  July  1,  1982.   The  San  Francisco  Residents  and 
Interns  Association  [SFRIA]  has  filed  a  petition  seeking  to 
decertify  the  UAPD  as  the  recognized  employee  organization  for 
Unit  8-CC. 

You  ask  whether  a  decertification  petition  may  be  submitted 
under  these  circumstances.   The  answer  turns  on  whether  the 
union's  agreement  with  the  Department  of  Public  Health  is  an 
"existing  memorandum  agreement"  as  that  term  is  used  in  Section 
16.212. 

The  term  "memorandum  agreement"  is  not  defined  in  the 
Employee  Relations  Ordinance,  and,  as  will  be  explained,  the 
language  of  Section  16.212  is  ambiguous  when  read  in  context. 

Because  some  unions  represent  persons  who  are  employed  in 
more  than  one  department,  and  there  are  a  variety  of  departments 
which  may  affect  the  working  conditions  of  a  particular  employee, 
it  is  possible  for  there  to  be  multiple  departmental  MOU ' s  with 
overlapping  time  periods.   For  example,  secretaries  are 
represented  by  SEIU  local  390/400.   They  are  employed  in 
virtually  every  City  department.   Their  paychecks  are  handled  by 
the  Controller,  and  the  Civil  Service  Commission  establishes 
rules  which  are  pertinent  to  them.   For  example,  it  is 
conceivable  that  SEIU  could  have  an  agreement  with  the  Municipal 
Railway,  the  Health  Service  Board,  the  Retirement  Board,  the 
Controller,  and  the  Civil  Service  Commission  covering  different 
employees  and  different  aspects  of  a  single  employee's  working 
conditions . 

In  contrast,  the  provisions  contained  in  MOU's  with  the 
Board  of  Supervisors  are  applicable  to  employees  throughout  the 
City,  without  regard  to  the  department  in  which  they  are 
employed,  and  it  is  the  MOU's  with  the  Board  that  govern  major 
negotiable  wage,  hour,  and  working  condition  benefits.   As  such, 
they  are  sometimes  referred  to  as  the  "master"  agreements. 

If  the  term  "memorandum  agreement"  is  interpreted  as 
including  any  memorandum  of  understanding  between  a  union  and  the 
City,  or  any  department  thereof,  it  would  be  possible  to  have 
multiple  departmental  MOUs  with  overlapping  time  periods  which 
would  preclude  a  decertification  petition.   The  alternative 
interpretation  is  that  the  term  "memorandum  agreement"  refers 
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only  to  MOU's  between  Unions  and  the  City,  which  acts  through  its 
Board  of  Supervisors. 

The  Civil  Service  Commission  is  the  City  agency  responsible 
for  administering  decertification  petitions  pursuant  to  the 
employee  relations  ordinance.   You  have  informed  us  that  since 
September  of  1976  all  parties  requesting  information  regarding 
employee  representation  elections  and  decertification  petitions 
have  been  advised  uniformly  by  the  Commission  staff  that  the 
controlling  MOU  is  that  "with  the  City",  the  Board  of 
Supervisors.   In  order  to  assure  that  the  information  given 
regarding  the  dates  for  filing  petitions  is  accurate,  your  office 
maintains  a  file  of  all  of  the  MOU's  entered  into  by  the  Board  of 
Supervisors.   Your  office  does  not  and  has  not  maintained  a  file 
or  retained  copies  of  MOU's  entered  into  between  the  various 
departments  and  various  unions. 

The  key  issue  in  statutory  construction  is  what  the 
legislative  body,  here  the  Board  of  Supervisors,  intended  the 
words  to  mean.   In  this  instance  a  review  of  the  result  of 
interpreting  the  term  to  include  departmental  MOU's  and  a  review 
of  the  section  as  a  whole  make  it  apparent  that  the  Board 
intended  the  term  "memorandum  agreement"  to  include  only  MOU's 
with  the  Board  of  Supervisors. 

The  Board  of  Supervisors  anticipated  the  possibility  that 
there  would  be  multiple  year  MOU's  and  made  provision  for  the 
filing  of  a  decertification  petition  at  the  end  of  the  second 
year  of  an  MOU  in  the  case  of  MOU's  for  more  than  two  years.   See 
Section  16.212.   We  may  deduce  from  this,  that  the  Board  of 
Supervisors  did  not  intend  to  permit  a  situation  to  arise  where  a 
union  or  employees  could  be  precluded  from  ever  filing  a 
decertification  petition.   Since  that  is  the  result  which  would 
obtain  if  the  term  "memorandum  agreement"  is  interpreted  as 
including  departmental  MOU's,  we  conclude  that  the  Board  intended 
"memorandum  agreement"  to  refer  only  to  MOU's  with  the  Board  of 
Supervisors  . 

There  are  a  variety  of  rules  used  to  ascertain  legislative 
intent  which,  on  the  basis  of  the  foregoing  facts,  compel  the 
conclusion  that  the  Board  intended  "memorandum  agreement"  to 
refer  only  to  MOU's  with  the  Board  of  Supervisors.   One  rule 
requires  that  you  look  to  the  consequences  which  would  flow  from 
different  constructions  and  select  that  which  is  consistent  with 
the  "manifest  purpose"  of  the  legislation,  rather  than  that  which 
"would  be  productive  of  absurd  consequences."   Jersey  Maid  Milk 
Products  Co.  V.  Brock,  13  C.2d  620,  648  (1939). 

Another  rule  of  statutory  construction  is  that  "every  word, 
phrase  and  provision  employed  in  a  statue  is  intended  to  have 
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meaning  and  to  perform  a  useful  function  .  .  .  ."   Clements  v.  T. 
R.  Bechtel  Co . ,  43  C.2d  227,  233.   Unless  "memorandum  agreement" 
is  interpreted  as  referring  only  to  Board  of  Supervisor's  MOU's, 
the  right  to  file  a  decertification  after  the  second  year  of  a 
multiple  year  MOU  is  meaningless. 

Finally,  the  Civil  Service  Commission  has  construed  the 
term  "memorandum  agreement  as  used  in  Section  16.212  to  refer 
only  to  Board  of  Supervisors  MOU's,  and  the  construction  given  to 
legislation  by  officials  charged  with  its  administration, 
particularly  one  which  is  continued  for  a  number  of  years,  "is 
entitled  to  great  weight,  and  the  Courts  generally  will  not 
depart  from  such  construction  unless  it  is  clearly  erroneous  or 
unauthorized."   The  Coca-Cola  Company  v.  State  Board  of 
Equalization,  25  C.2d  918,  921  (1945),  County  of  Los  Angeles  vs. 
Frisbie,  19  C.2d  634,  643  (1942). 

In  summary,  the  term  "memorandum  agreement"  is  not  defined 
in  Section  16.212  of  the  San  Francisco  Administrative  Code. 
Given  the  Board  of  Supervisor's  concern  that  MOU's  for  a  term  in 
excess  of  two  years  not  preclude  the  filing  of  a  decertification 
petition,  it  is  apparent  that  the  Board  intended  the  term  to 
refer  only  to  MOU's  between  a  union  and  the  City,  and  this 
interpretation  is  consistent  with  the  long  standing 
interpretation  of  the  agency  responsible  for  administering  the 
ordinance . 


GEORGE  AGNOST 
City  Attorney 


C^i^.U'^^  ^  ti^^^s*-*-^-*^^ 


JUDITH  L.  TEICHMAN 
Deputy  City  Attorney 


APPROVED : 


City  Attorney    ^^ 
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Office  of  City  Attorney 
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SUBJECT: 
REQUESTED  BY: 

PREPARED  BY: 


Parking  Authority  Personal  Services  Contracts 


Margaret  L.  Brady,  General  Manager 
Parking  Authority 

Burk  E.  Del  V en thai 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 
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QUESTION  PRESEriTED 

Must  the  Parking  Authority  fcrv;ard  proposed  personal 
service  contracts  to  the  Civil  Service  Commission  for  review? 

CONCLUSION 

Yes,  unless  the  personal  service  contract  has  been  approved 
pursuant  to  Charter  Section  8.300-1. 


INTRODUCTION 

On  May  5,  1983,  you  informed  this  office  that,  where 
poss^bl^,  the  Parking  Authority  prefers  to  put  in  work  orders  to 
C^ty  and  County  departments  and  thus  to  have  personal  services 
perform--d  by  City  and  County  employees.   However,  the  Parking 
Authority  has  the  often  unexpected  need  for  many  small  personal 
services  which  arise  in  the  course  of  the  construction  of  parking 
facilities  and  which  cannot  be  performed  by  City  and  County 
employees.   You  advised  us  that  the  forwarding  of  proposed 
personal  services  contracts  to  the  Civil  Service  Commission  for 
review  creates  a  serious  problem  when  unexpected  contractual 
agreements  are  necessary.   You  referred  us  to  Streets  and       _ 
Highways  Code  Section  32801,  subdivision  (c),  as  a  possible  basis 
for  resolving  this  problem. 

We  hav--  reviewed  the  relevant  law  and  have  concluded  that 
the  Parking  Authority  is  bound  by  the  same  charter  provisions 
regarding  contracts  for  personal  services  as  is  the  City  and 
County.   Under  these  provisions,  the  Authority  must  forward  all 
proposed  personal  services  contracts  to  the  Civil  Service 
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Commission  for  review  unless  the  circumstances  set  forth  in 
Charter  Section  8.300-1  apply.   Our  analysis  follows. 

ANALYSIS 

• 

The  Parking  Law  of  1949  (Stats.  1949,  Ch .  1503,  Streets  and 
Highways  Code,  Division  18,  Part  2,  Section  32500  et  seq.) 
declares  that  the  creation  of  parking  facilities  in  cities 
promotes  a  public  purpose  relating  to  the  regulation  of  traffic. 
To  that  end,  the  law  denotes  a  public  corporate  body  known  as  a 
parking  authority  which,  upon  the  adoption  of  a  resolution  by  the 
legislative  body  of  a  city  declaring  the  need  for  such  body,  then 
comes  into  existence. 

It  has  been  said  that  the  Parking  Authority  is  a  separate 
legal  entity  from  the  City  and  County  of  San  Francisco  (City 
Attorney  Opinion  49-75,  p.  4),  a  state  agency  (City  Attorney 
Opinion  78-41,  p.  2),  and  a  creature  of  state  law  whose 
activities  are  governed  by  state  law  (City  Attorney  Opinion 
78-72,  p.  1).   Thus,  for  example.  Parking  Authority 
advertisements  for  competitive  bids  are  governed  by  state  laws, 
not  by  the  charter  (City  Attorney  Opinion  78-72,  p.  2). 

However,  Streets  and  Highways  Code  Section  32801, 
subdivision  (c),  provides: 

[The  authority  may]  [sjelect  and  appoint  or 
remove  such  permanent  and  temporary  officers, 
agents,  counsel,  and  employees,  as  it  requires,  and 
may  determine  their  qualifications,  duties  and 
compensation.   The  powers  of  the  authority  under 
this  subdivision  are  subject  to  al]    limitations  and 
rights  applicable  to  similar  employment  by  the  city 
[in  which  the  authority  is  located],  unless  by 
resolution  the  legislative  body  otherwise 
determines .   [Emphasis  added.] 

San  Francisco  Administrative  Code  Section  17.8  (Resolution 
9283,  1939)  provides  in  relevant  part: 

The  powers  of  the  parking  authority  under  section 
10,  subsection  (c),  of  the  parking  law  of  1949 
[Streets  and  Highways  Code  Section  32801(c),  quoted 
supra],  to  select  and  appoint  such  officers,  agents, 
counsel  and  employees,  permanent  and  temporary,  as 
it  may  require,  and  to  determine  their 
qualifications,  duties  and  compensation,  shall  be 
subject  [-]  with  the  exception  of  the  positions  of 
general  manager,  confidential  secretary  and 
secretary  of  the  authority,  [-]  to  all  limitations 
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and  rights  applicable  to  similar  employment  by  the 
city  and  county,  except  those  of  its  retirement  and 
health  service  systems.  .  .  . 

in  short,  while  the  Parking  Authority  is  indeed  a  creature 
of  state  law,  state  law  has  made  employment  by  the  Authority 
subject  to  the  same  limitations  and  rights  as  govern  similar 
employment  by  the  city  unless  the  municipal  legislative  body 
decid-s  otherwise.   In  San  Francisco,  the  board  of  supervisors 
has  imposed  the  same  limitations  and  rights  on  Parking  Authority 
employment  as  apply  to  similar  employment  by  the  city  and  county, 
with  several  specific  exceptions.   The  question,  then,  is  wha. 
limitations  and  rights  are  imposed  by  the  City  and  County  of  San 
Francisco  in  regard  to  personal  services  contracts. 

Charter  Section  8.300  provides,  in  relevant  part: 

(a)  All  positions  in  all  departments  and  offices 
of  the  city  and  county,  including  positions  created 
by  laws  of  the  State  of  California,  shall  be 
included  in  the  classified  civil  service  of  the  city 
and  county,  and  shall  be  filled  from  lists  of 
eligibles  prepared  by  the  civil  service  commission  . 

This  office  summarized  the  general  intent  of  the  law  in 
Opinion  80-33,  at  p.  2. 

Charter  Section  8.300  and  familiar  principles  of 
law  governing  the  operations  of  public  entities 
having  civil  service  systems  dictate  that  such 
continuous,  routine,  day-to-day  activities  for 
the  operational  needs  of  such  a  public  entity 
must  be  performed  by  personnel  procured  through 
civil  service  procedures  and  not  by  personnel 
procured  by  outside  contract. 

See  also  our  Opinion  81-68,  pp.  2-3. 

The  law  recognizes  that  contracting  for  services  may  be 
necessary  in  certain  circumstances,  but  to  prevent  the  use  of 
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adequately  rendered  by  one  selected  under  the  provisions  of  civil 
service  [or  if  the  services  do  not  duplicate  those  rendered  by 
one  selected  under  the  provisions  of  civil  service],  the  contract 
is  permissible.   California  State  Compensation  Insurance  Fund  v. 
Riley  (1937)  9  Cal.2d  126,  69  P. 2d  985.   Even  where  civil  service 
classes  are  not  currently  in  existence  to  perform  the  needed 
services,  the  law  demands  that,  within  the  framework  of  the  civil 
service  system,  recruiting  activities  be  commenced  so  as  to  make 
civil  service  employees  available.   Stockburger  v.  Riley  (1937) 
21  Cal .App.2d  165. 

The  Civil  Service  Commission  reviews  all  proposed 
personal  services  contracts  to  determine  whether  it  has 
jurisdiction,  i.e.,  whether  the  service  can  be  adequately 
provided  by  existing  or  potential  civil  service  classifications. 
See  our  Opinion  79-57,  at  p.  6,  and  Opinion  80-70,  p.  4  et  seq . 

This  review  is  initially  made  by  the  General  Manager  of 
the  Commission.   If  the  Genera]  Manager  determines  that  a 
contract  is  beyond  the  Commission's  jurisdiction,  it  is  returned 
to  the  office  or  department  desiring  to  make  the  contract. 
However,  the  General  Manager's  determination  may  be  appealed  to 
the  Commission.   Our  Opinion  80-70,  p.  6. 

Charter  Section  8.300-1  provides  an  exception  to  the 
basic  rule: 

Notwithstanding  the  provisions  of  Section 
8.300  of  the  charter,  the  following  positions 
shall  not  be  included  in  the  classified  civil 
service  of  the  city  and  county  and  shall  not  be 
filled  from  lists  of  eligibles  prepared  by  the 
civil  service  commission: 

Positions  determined  by  the  controller  and 
approved  by  resolution  of  the  board  of 
supervisors  to  be  positions  where  the  work  or 
services  can  be  practically  performed  under 
private  contract  at  a  lower  cost  to  the  city  and 
county  than  similar  work  or  services  performed  by 
employees  of  the  city  and  county;  provided  that 
no  work  or  services  shall  be  contracted  where 
such  work  or  services  are  required  to  be 
performed  by  officers  or  employees  of  the  city 
and  county  under  the  provisions  of  this  charter 
or  other  applicable  law. 

Once  the  Board  of  Supervisors  has  approved  by  resolution 
a  determination  of  the  Controller  that  services  can  be  performed 
at  lower  cost,  contracts  to  provide  such  services  are  exempt  from 
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CiviJ  Service  Commission  jurisdiction  by  virtue  of  this  charter 
provision.   These  contracts  need  not  be  submitted  by  the  General 
Manager  to  the  Commission  for  its  review.   See  our  Opinion  80-70, 
p.  6. 

In  view  of  the  above  analysis  of  law,  we  advise  you  that 
the  Parking  Authority  must  forward  to  the  Civil  Service 
Commission  for  its  review  all  proposed  personal  service 
contracts,  unless  the  circumstances  set  forth  in  Charter  Section 
8.300-1  apply. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Attorney 

Burk  E.  Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED 


GEORGE '"^GIIOS?^ 
City  Attorney 
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SAN    FRANCiSCO 


SUBJECT:        Complaint  of  Non-compliance  With  the  Prevailing 
Wage  Provision  of  San  Francisco  Administrative 
Code  Section  12B. 4(c)(5) 

REQUESTED  BY:    San  Francisco  Human  Rights  Commission 

PREPARED  BY:     JUDITH  A.  BOYAJIAN 

Deputy  City  Attorney 

QUESTIONS  PRESENTED 

1.  Does  the  permit  to  provide  Skycap  services  atSan 
Francisco  international  Airport  constitute  a  "contract"  within 
the  meaning  of  Section  12B.1  of  the  San  Francisco  Administrative 
Code?l 

2.  Does  the  National  Labor  Relations  Act  preclude  the 
Human  Rights  Commission  from  assuming  jurisdiction  over  a 
prevailing  wage  complaint  where  the  parties  are  engaged  in  a 
collective  bargaining  process  within  the  jurisdiction  of  the 
National  Labor  Relations  Board? 


CONCLUSIONS 


1. 

2. 


Yes. 
Yes. 


STATEMENT  OF  FACTS  AND  SUMMARY  OF  CONCLUSIONS 

It  is  our  understanding  that  the  undisputed  facts  in  this 
case  are  as  follows:   Allied  Maintenance  Corporation  ("Allied") 
is  a  nation-wide  corporation,  which  holds  a  Porter  Service  Permit 
from  the  San  Francisco  Airports  Commission  pursuant  to  which  it 
has  the  exclusive  right  to  provide  Skycap  services  at  San 


1  Future  references  to  Code  sections  refer  to  the  San 
Francisco  Administrative  Code  unless  otherwise  specified. 
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Francisco  International  Airport.   Allied  contracts  directly  with 
certain  airlines  to  provide  those  services.   The  Skycaps  are 
employed  by  Allied  and  for  many  years  have  been  represented  in 
collective  bargaining  matters  by  The  Brotherhood  of  Railway  and 
Airline  clerks  ("BRAC"),  an  AFL-CIO  affiliate. 

Over  the  years,  Allied  and  BRAC  have  negotiated  successive 
collective  bargaining  agreements.   The  past  practice  has  been  to 
bifurcate  these  agreements  into  a  national  master  agreement 
(containing  standard  provisions  applicable  nation  wide)  and 
various  local  supplements  (establishing  wage  rates  and  fringe 
benefits  dictated  by  unique  local  conditions).   A  fully  executed 
National  Master  Agreement  between  Allied  and  BRAC  is  currently  in 
force  and  expires  on  April  30,  1984.2   However,  Allied  and  BRAC 
have  been  unable  to  reach  agreement  with  respect  to  the  terms  of 
the  San  Francisco  Local  Supplement.   On  May  4,  1982,  Allied 
unilaterally  implemented  its  final  offer,  establishing  rates  of 
wage  and  fringe  benefits  applicable  to  the  Skycaps  at  San 
Francisco  International  Airport.   Since  that  time,  the  Skycaps 
have  been  working  pursuant  to  the  rate  of  wage  and  fringe 
benefits  unilaterally  implemented  by  Allied  without  a  written 
local  supplement. 

On  May  10,  1982,  Bill  Williams  and  BRAC  filed  an  unfair 
labor  practice  charge  against  Allied  with  the  National  Labor 
Relations  Board  ("NLRB"),  alleging,  among  other  things,  that 
Allied  had  violated  the  provisions  of  Section  158(a)  of  the 
National  Labor  Relations  Act  by  failing  to  bargain  to  an  impasse 
before  unilaterally  implementing  its  final  offer.   By  letter 
dated  July  30,  1982,  the  NLRB ' s  Regional  Director  advised  the 
complainants  that,  after  careful  investigation  and  consideration, 
he  had  found  no  violation  of  the  Act  and  was,  therefore, 
dismissing  those  charges.   The  NLRB's  General  Counsel 
subsequently  sustained  the  Regional  Director's  ruling. 


2  The  National  Master  Agreement  provides,  among  other 
things,  that  (a)  BRAC  is  the  exclusive  bargaining  representative 
for  all  covered  employees,  (b)  the  local  supplements  are  subject 
to  and  controlled  by  the  terms  of  the  National  Master  Agreement, 
and  (c)  the  practice  of  bifurcating  the  agreement  is  for 
convenience  only  and  is  not  intended  to  create  separate 
bargaining  units.   The  National  Master  Agreement  also  contains  a 
no-strike/no-lock  out  clause,  but  is  silent  with  respect  to  the 
procedure  for  resolving  a  bargaining  impasse  in  negotiations  for 
the  provisions  of  a  local  supplement. 
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On  or  about  July  27,  1982,  BRAC  and  Bill  Williams  (on 
behalf  of  himself  and  all  similarly  situated  Skycaps)  filed  a 
complaint  with  the  San  Francisco  Human  Rights  Commission 
("Commission").   They  alleged  that  Allied  and  certain  airlines 
had  failed  to  comply  with  Section  12B.4(c)(5),  which  requires 
that  all  contractors,  subcontractors  and  suppliers  in  any 
contract  subject  to  the  ordinance  "provide  not  less  than  than 
prevailing  wage,  working  conditions,  and  practices  generally 
observed  in  private  industries  in  the  City  and  County  of  San 
Francisco  for  such  work."   The  Director  of  the  Commission  found 
that  Allied's  permit  to  provide  Skycap  services  at  the  Airport 
constitutes  a  "contract"  within  the  meaning  of  Section  123. 1  and 
that  Allied  is,  therefore,  subject  to  the  provisions  of  Chapter 
12B.   He  further  found  that:  (a)  the  Commission  is  without 
jurisdiction  to  hear  and  decide  the  allegations  against  Allied 
because  a  collective  bargaining  agreement  within  the  meaning  of 
Section  12B.5  exists  between  Allied  and  BRAC,  and  (b)  Allied  is 
not  a  "subcontractor"  under  the  Lease  and  Use  Agreements  between 
the  airlines  and  the  City  and  County  of  San  Francisco,  thus  the 
airlines  are  not  proper  parties  to  the  complaint.   Mr.  VJilliams 
and  BRAC  have  appealed  the  Director's  findings  to  the  Commission 

We  have  concluded  that  although  Allied's  permit  to  provide 
Skycap  services  at  the  Airport  constitutes  a  "contract"  within 
the  meaning  of  Section  12B.1,  the  Commission  is  not  empowered  to 
decide  the  allegations  against  Allied  raised  by  the  subject 
complaint  because  the  Commission  is  precluded  from  assuming 
jurisdiction  over  a  prevailing  wage  complaint  where  the  parties 
are  engaged  in  a  collective  bargaining  process  within  the 
jurisdiction  of  the  NLRB.   Because  the  preemptive  effect  of 
federal  law  is  dispositive  of  the  jurisdictional  issue  with 
respect  to  Allied,  we  need  not  reach  the  question  whether  a 
collective  bargaining  agreement  within  the  meaning  of  Section 
12B.5  exists  between  Allied  and  BRAC.   Our  analysis  follows. 


ANALYSIS 

A.   THE  PERMIT  TO  PROVIDE  SKYCAP  SERVICES  AT  SAN  FRANCISCO 

INTERNATIONAL  AIRPORT  CONSTITUTES  A  "CONTRACT" 

WITHIN  THE  MEANING  OF  SECTION  12B.1 

The  nondiscrimination  provisions  set  forth  in  Section  12B.2 
and  the  affirmative  action  guidelines  set  forth  in  Section  12B.4 
expressly  apply  to  any  "contract"  for  or  on  behalf  of  the  City 
and  County  of  San  Francisco,  as  that  term  is  defined  in  Section 
123. 1.   Section  12B.1  provides  in  relevant  part  as  follows: 


Human  Rights  Commissinn  4  May  19,  1983 

OPINION  NO.  83-  37 


"Contract"  shall  mean  and  include  an 
agreement  to  provide  labor,  materials,  supplies 
or  services  in  the  performance  of  a  contract, 
franchise,  concession  or  lease  granted,  let  or 
awarded  for  and  on  behalf  of  the  City  and  County 
of  San  Francisco,  .  . 

"Franchise"  shall  mean  and  include  a  right  or 
privilege  conferred  by  grant  from  the  City  and 
County  of  San  Francisco,  or  any  contracting 
agency  thereof,  and  vested  in  and  authorizing  a 
person  to  conduct  such  business  or  engage  in  such 
activity  as  is  specified  in  said  grant. 

The  Porter  Service  Permit  granted  to  Allied  by  the  San  Francisco 
Airports  Commission  falls  within  the  definition  of  a  "franchise" 
in  that  it  confers  upon  Allied  the  exclusive  right  to  provide 
Skycap  services  at  San  Francisco  International  Airport.   Hence, 
Allied  is  clearly  subject  to  the  jurisdiction  of  the  Commission 
in  any  complaint  of  non-compliance  brought  pursuant  to  Chapters 
12B  or  12C  of  the  San  Francisco  Administrative  Code. 


B.   THE  NATIONAL  LABOR  RELATIONS  ACT  PRECLUDES  THE  COMMISSION 

FROM  ASSUMING  JURISDICTION  OVER  A  PREVAILING  WAGE  COMPLAINT 

WHERE  THE  PARTIES  ARE  ENGAGED  IN  A  COLLECTIVE  BARGAINING 

PROCESS  WITHIN  THE  JURISDICTION  OF  THE  NLRB 

1 .   The  Statutory  Scheme  of  the  National  Labor  Relations  Act, 

The  National  Labor  Relations  Act  (29  U.S.C.  157  et  seq. ) , 
hereinafter  sometimes  referred  to  as  "the  Act,"  was  designed  to 
promote  industrial  peace  by  redressing  the  perceived  imbalance  of 
economic  power  between  labor  and  management  and  encouraging  the 
newly  co-equal  parties  to  enter  into  voluntary  collective 
bargaining  agreements  governing  their  relations.   American  Ship 
Building  Company  v.  NLRB  (1965)  380  U.S.  300,  316-17;  Local  24  of 
the  International  Brotherhood  of  Teamsters  et  al .  v.  Oliver 
(1959)  358  U.S.  283,  295-96.   Hence,  the  federal  regulatory 
scheme  prohibits  some  practices,  protects  some  activities,  and 
leaves  other  matters  to  be  controlled  by  the  free  play  of 
economic  forces  without  governmental  interference.   An  additional 
Congressional  purpose  was  to  achieve  national  uniformity  in  labor 
relations  so  that  the  conflicts  likely  to  result  from  a  variety 
of  local  procedures  and  attitudes  towards  labor  controversies 
could  be  avoided.   Thus,  the  Act  established  the  NLRB  as  the 
administrative  agency  with  the  primary  jurisdiction  to  effectuate 
national  labor  policy  and  to  oversee  the  collective  bargaining 
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process.   NLRB  v.  Nash-Finch  Co.  (197])  404  U.S.  J38,  144;  San 
Diego  Building  Trades  Council  v.  Garmon  (1959)  359  U.S.  236, 
242-43. 

In  particular,  the  Act  requires  employers  and  employee 
representatives  to  meet  and  confer  in  good  faith  with  respect  to 
wages,  hours,  and  other  mandatory  terms  and  conditions  of 
employment.   Sections  158(a)(5)  and  158(b)(3)  of  the  Act. 
Although  the  Act  mandates  good-faith  collective  bargaining,  it 
does  not  compel  the  parties  to  agree  or  require  one  party  to 
yield  to  the  demands  of  the  other.   Section  158(d)  of  the  Act. 
Thus,  the  Act  prohibits  the  government  from  attempting  to  control 
the  results  of  collective  bargaining  negotiations  or  dictating 
the  substantive  terms  of  collective  bargaining  agreements.   Lodge 
76,  International  Association  of  Machinists  and  Aerospace 
Workers,  AFL-CIO  v.  Wisconsin  Employment  Relations  Commission  et 
al  .  (1976)  427  U.S.  132;  H.  K.  Porter  Company  v.  NLRB  (1970)  397 
U.S.  99. 

In  addition,  the  Act  contemplates  the  parties'  resort  to 
peaceful  economic  weapons  to  achieve  their  bargaining  goals  in 
the  event  voluntary  agreement  is  not  reached,  and  forbids 
governmental  interference  in  the  economic  warfare  between  labor 
and  management.   For  example,  employees  may  engage  in  a  concerted 
refusal  to  work  overtime.  Machinists  v.  Wisconsin  Employment 
Relations  Commission,  supra ;  a  primary  strike.  Teamsters  v. 
Morton  (1964)  377  U.S.  252;  concerted  on-the-job  conduct  designed 
to  interfere  with  the  employer's  business,  NLRB  v.  Insurance 
Agents'  International  Union,  AFL-CIO  (1960)  361  U.S.  477;  and 
peaceful  primary  picketing,  San  Diego  Building  Trades  Council  et 
al .  V.  Garmon ,  supra .   Likewise,  an  employer,  after  an  impasse  in 
good-faith  collective  bargaining  has  been  reached,  lawfully  may 
lock  out  its  employees,  permanently  replace  strikers, 
subcontract,  or  unilaterally  implement  its  final  proposal  in 
order  to  bring  pressure  upon  the  union  to  modify  its  demands. 
American  Ship  Building  Company  v.  NLRB,  supra ,  at  316-17.   Hence, 
it  is  well  established  that  once  a  genuine  deadlock  in 
negotiations  has  been  reached,  there  is  considerable  latitude  for 
unilateral  action  by  both  parties.   NLRB  v.  Tex-Tan,  Inc.  (1963) 
318  F.2d  472,  482.   Such  unilateral  action  is  part  and  parcel  of 
the  give-and-take  of  the  collective  bargaining  process  envisioned 
by  federal  labor  law. 

In  sum,  national  labor  policy  is  grounded  upon  the  tension 
between  the  competing  principles  that  the  parties  are  bound  to 
deal  with  each  other  in  a  serious  attempt  to  resolve  differences 
and  reach  a  common  ground,  but  they  are  not  compelled  to  contract 
on  any  specific  terms.   Neither  the  NLRB  nor  any  other  agency  or 
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jurisdiction  is  permitted  to  alter  the  balance  of  economic  power 
between  labor  and  management  struck  by  Congress  by  prohibiting  or 
constraining  the  use  of  authorized  economic  weapons  --  bargaining 
chips,  if  you  will  —  or  by  adding  to  the  parties'  federal  legal 
obligations  in  collective  bargaining.   Such  interference  would 
frustrate  effective  implementation  of  the  Act's  purposes. 

2 .   The  Law  of  Federal  Preemption  in  the  Area  of  Labor- 
Management  Relations. 

In  analyzing  preemption  questions  under  the  National  Labor 
Relations  Act,  federal  courts  apply  one  or  both  of  two  distinct 
approaches.   The  first  approach  reflects  the  concern  that  another 
agency  or  jurisdiction  might  interfere  with  the  primary 
jurisdiction  of  the  NLRB  by  enjoining,  as  illegal,  conduct  which 
the  NLRB  might  find  lawful.   The  second  approach  reflects  the 
concern  that  the  application  of  state  or  local  law  might  restrict 
the  exercise  of  rights  guaranted  by  the  Act,  thus  frustrating 
effective  implementation  of  the  Act's  processes. 

Local  926,  International  Union  of  Operating  Engineers, 
AFL-CIO,  et  al.  v.  Jones  (1983)  103  S.Ct.  1453  is  illustrative  of 
the  primary- jurisdiction  line  of  cases.   In  Jones,  a  union  member 
filed  a  charge  with  the  NLRB,  alleging  that  in  unlawfully 
procuring  his  discharge  as  a  supervisor  the  union  had  violated 
Section  158  of  the  Act.   The  Regional  Director  declined  to  file  a 
complaint  because  there  was  insufficient  evidence  to  support  the 
charge.   Jones  then  sued  the  union  and  his  employer  in  state 
court,  claiming  tortious  interference  with  an  employment 
contract.   The  trial  court  dismissed  the  suit,  concluding  that 
the  subject  matter  of  the  complaint  was  arguably  within  the 
exclusive  jurisdiction  of  the  NLRB.   The  state  court  of  appeals 
held  the  action  not  preempted  because  the  state  had  a  significant 
interest  in  protecting  its  citizens'  contractual  rights  and 
because  the  action  was  so  unrelated  to  the  concerns  of  the 
federal  labor  laws  that  it  would  not  impermissibly  interfere  with 
their  administration.   The  state  supreme  court  denied  review. 

In  reversing  the  decision  below,  the  United  States  Supreme 
Court  enunciated  its  general  approach  to  federal  preemption 
analysis,  at  pages  1458-59: 

First,  we  determine  whether  the  conduct  that  the 
state  seeks  to  regulate  or  make  the  basis  of 
liability  is  actually  or  arguably  protected  or 
prohibited  by  the  NLRA.  .  .  [I]f  the  conduct  at 
issue  is  arguably  prohibited  or  protected 
otherwise  applicable  state  law  and  procedures  are 
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ordinarily  preempted.   [Citation.]   When, 
however,  the  conduct  at  issue  is  only  a 
peripheral  concern  of  the  Act  or  touches  on 
interests  so  deeply  rooted  in  local  feeling  and 
responsibility  that,  in  the  absence  of  compelling 
congressional  direction,  it  could  not  be  inferred 
that  Congress  intended  to  deprive  the  state  of 
the  power  to  act,  we  refuse  to  invalidate  state 
regulation  or  sanction  of  the  conduct. 
[Citation.]   The  question  of  whether  regulation 
should  be  al]owed  because  of  the  deeply-rooted 
nature  of  the  local  interest  involves  a  sensitive 
balancing  of  any  harm  to  the  regulatory  scheme 
established  by  Congress,  either  in  terms  of 
negating  the  Board's  exclusive  jurisdiction  or  in 
terms  of  conflicting  substantive  rules,  and  the 
importance  of  the  asserted  cause  of  action  to  the 
state  as  a  protection  to  its  citizens.   (Emphasis 
added.  ) 

Hence,  the  federal  courts  have  refused  to  find  a  Congressional 
intent  to  preempt  where  the  state  has  a  substantial  interest  in 
regulating  the  conduct  at  issue  and  that  interest  does  not 
threaten  an  undue  interference  with  the  federal  regulatory  scheme, 

Applying  the  above-cited  principles  to  the  facts  before  it, 
the  Court  in  Jones  first  rejected  the  conclusion  of  the  state 
court  of  appeal  that  the  way  was  clear  for  state  action  merely 
because  the  Regional  Director  had  declined  to  issue  a  complaint. 
Thus,  the  Court  held,  a  controversy  may  be  within  the  exclusive 
primary  jurisdiction  of  the  NLRB  even  though  a  complaint  does  not 
issue.   Next,  the  Court  concluded  that  Jones'  state  claim  was 
fundamentally  the  same  as  that  presented  to  the  NLRB  and  hence 
could  not  be  relitigated  in  state  court.   The  Court  held  that  the 
NLRB  had  undoubted  jurisdiction  to  decide  the  issue  had  a 
complaint  issued,  thus  the  risk  of  state  interference  with  the 
Board's  jurisdiction  was  "obvious  and  substantial." 

The  second  line  of  cases  --  those  reflecting  the  concern 
that  the  application  of  state  or  local  law  would  restrict  the 
exercise  of  rights  guaranted  by  the  National  Labor  Relations  Act 
—  was  articulated  by  the  United  States  Supreme  Court  in 
Machinists  v.  Wisconsin  Emp .  Rel .  Comm'n,  supra .   In  that  case, 
during  negotiations  for  renewal  of  an  expired  collective 
bargaining  agreement,  the  union  and  its  members  engaged  in  a 
concerted  refusal  to  work  overtime  in  response  to  the  employer's 
statement  of  intention  to  implement  unilaterally  a  proposal  to 
lengthen  the  basic  workday  and  workweek  and  make  changes  in 
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overtime  rates  of  pay.   The  employer  filed  an  unfair  labor 
practice  charge  with  the  NLRB  but  the  Regional  Director  dismissed 
the  charge,  ruling  that  the  union's  action  did  not  violate  the 
Act.   The  employer  also  filed  a  complaint  with  the  state 
Employment  Relations  Commission,  alleging  an  unfair  labor 
practice  under  state  law.   The  state  commission  assumed 
jurisdiction  on  the  ground  that  the  union's  activity  was  neither 
arguably  protected  nor  arguably  prohibited  by  the  Act  and  issued 
a  cease-and-desist  order,  which  was  affirmed  by  the  state  supreme 
court.   The  United  States  Supreme  Court  reversed,  holding  that 
federal  labor  law  preempted  the  state  action. 

The  Court  opined  that  the  Congressional  purpose  dictates 
that  certain  activities  neither  arguably  protected  nor  prohibited 
by  the  Act  be  deemed  privileged  and,  as  such,  beyond  the  reach  of 
state  police  power  regulation  because  they  are  activities 
expressly  intended  to  remain  unrestricted  by  any  governmental 
interference.   Thus,  the  Court  held  at  pages  147-48: 

"[Rjesort  to  economic  weapons  should  more 
peaceful  measures  not  avail"  is  the  right  of  the 
employer  as  well  as  the  employee  [citation]  and 
the  State  may  not  prohibit  the  use  of  such 
weapons  or  "add  to  an  employer's  federal  legal 
obligations  in  collective  bargaining"  any  more 
than  in  the  case  of  employees.   [Citations.] 
Whether  self-help  economic  activities  are 
employed  by  employer  or  union,  the  crucial 
inquiry  regarding  pre-emption  is  the  same; 
whether  "the  exercise  of  plenary  state  authority 
to  curtail  or  entirely  prohibit  self-help  would 
frustrate  effective  implementation  of  the  Act's 
processes . "   [Citation.]   (Emphasis  added.) 

Declaring  it  beyond  question  that  the  Act's  processes  would  be 
frustrated  were  the  state  commission's  ruling  permitted  to  stand, 
the  Court  went  on  to  explain,  at  pages  148-50: 

The  employer  in  this  case  invoked  the  Wisconsin 
law  because  it  was  unable  to  overcome  the  union 
tactic  with  its  own  economic  self-help  means. 
Although  it  did  employ  economic  weapons  putting 
pressure  on  the  union  when  it  terminated  the 
previous  agreement  [citation],  it  apparently 
lacked  sufficient  economic  strength  to  secure  its 
bargaining  demands  under  "the  balance  of  power 
between  labor  and  management  expressed  in  our 
national  labor  policy"  [citation].   But  the 
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economic  weakness  of  the  affected  party  cannot 
justify  state  aid  contrary  to  federal  law  for,  as 
we  have  developed,  "the  use  of  economic  pressure 
by  the  parties  to  a  labor  dispute  is  not  a 
grudging  exception  [under]  .  .  .  the  [federal] 
Act;  it  is  part  and  parcel  of  the  process  of 
collective  bargaining."   [Citation.]   The  state 
action  in  this  case  is  not  filling  "a  regulatory 
void  which  Congress  plainly  assumed  would  not 
exist"  [citation].   Rather,  it  is  clear  beyond 
question  that  Wisconsin  "[entered]  into  the 
substantive  aspects  of  the  bargaining  process  to 
an  extent  Congress  has  not  countenanced. " 
[Citation.]   (Emphasis  added.) 

Our  decisions  hold  that  Congress  meant  that 
these  activities,  whether  of  employer  or 
employees,  were  not  to  be  regulable  by  States  any 
more  than  by  the  NLRB,  for  neither  States  nor  the 
Board  is  "afforded  flexibility  in  picking  and 
choosing  which  economic  devices  of  labor  and 
management  shall  be  branded  as  unlawful, 
[Citation.]   To  sanction  state  regulation  of  such 
economic  pressure  deemed  by  the  federal  Act 
"desirabl[y]  .  .  .  left  for  the  free  play  of 
contending  economic  forces,  ...  is  not  merely 
[to  fill]  a  gap  [by]  outlaw[ing]  what  federal  law 
fails  to  outlaw;  it  is  denying  one  party  to  an 
economic  contest  a  weapon  that  Congress  meant  him 
to  have  available."   [Citation.]   Accordingly, 
such  regulation  by  the  State  is  impermissible 
because  it  "'stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the  full  purposes 
and  objectives  of  Congress.'"   [Citation.] 
(Emphasis  added.) 

Finally,  the  Court  concluded  at  page  153: 

Our  decisions  .  .  .  have  made  it  abundantly 
clear  that  state  attempts  to  influence  the 
substantive  terms  of  collective-bargaining 
agreements  are  as  inconsistent  with  the  federal 
regulatory  scheme  as  are  such  attempts  by  the 
NLRB:   "Since  the  federal  law  operates  here,  in 
an  area  where  its  authority  is  paramount,  to 
leave  the  parties  free,  the  inconsistent 
application  of  state  law  is  necessarily  outside 
the  power  of  the  State."   [Citations.]  .  .  . 
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The  availability  or  not  of  economic  weapons  that 
federal  law  leaves  the  parties  free  to  use  cannot 
"depend  upon  the  forum  in  which  the  [opponent] 
presses  its  claims."   [Citation.]   (Emphasis 
added. ) 

Although,  as  discussed  above,  states  and  local  governments 
are  precluded  from  regulating  in  the  area  of  labor  relations  that 
has  been  fully  occupied  by  federal  law,  as  the  United  States 
Supreme  Court  stated  in  Jones,  supra ,  there  are  many  areas 
involving  labor  relations  where  states  and  local  governments  are 
free  to  regulate,  either  because  it  is  an  area  whore  they  have 
long  been  held  to  have  a  paramount  interest  and  there  is  little 
risk  of  interference  with  national  labor  policy  or  because 
Congress  has  expressly  authorized  state  and  local  regulation  in 
the  area.   Hence,  for  example,  the  Act  does  not  preempt  state 
court  actions  for  trespass  by  pickets.  Sears,  Roebuck  &  Co.  v. 
Carpenters  (1978)  436  U.S.  180;  for  intentional  infliction  of 
emotional  distress  during  a  labor  dispute.  Farmer  v.  United 
Brotherhood  of  Carpenters  et  al .  (1977)  430  U.S.  290;  for 
malicious  libel  during  a  labor  dispute,  Linn  v.  United  Plant 
Guard  Workers  of  America  (1966)  383  U.S.  53;  or  for  violent 
picketing,  Billy  Jack  v.  New  York  Coat  et  al .  Union  (1981)  511 
F.Supp.  1180.   In  addition,  states  may  enforce  their  laws 
establishing  minimum  wages,  maximum  hours,  and  health  and  safety 
standards,  as  well  as  laws  prohibiting  employment  discrimination, 
without  running  afoul  of  the  federal  preemption  doctrine. 
Industrial  Welfare  Commission  et  al .  v.  Superior  Court  (1980)  27 
Cal.3d  690.   However,  in  all  of  the  cases  where  the  courts  have 
held  there  was  no  Congressional  intent  to  preempt  the  local 
remedy,  the  state  action  could  be  adjudicated  without  regard  to 
the  merits  of  the  underlying  labor  controversy.   Thus,  there  was 
little  risk  of  interference  with  national  labor  policy  set  forth 
in  the  National  Labor  Relations  Act. 

3 .  Application  of  Federal  Preemption  Principles  to  the 
Prevailing  Wage  Complaint  Before  the  Commission. 

Analyzing  the  prevailing  wage  complaint  before  the 
Commission  in  light  of  the  preemption  principles  discussed  above, 
we  must  conclude  that  federal  law  precludes  the  Commission  from 
assuming  jurisdiction  over  the  matter. 

As  discussed  above,  the  Congressional  intent  in  enacting 
the  National  Labor  Relations  Act  was  to  strike  a  balance  between 
the  economic  power  of  employer  and  employee  to  the  end  that  after 
engaging  in  the  competitive  give-and-take  of  the  collective 
bargaining  process,  a  voluntary  agreement  governing  the  relations 
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between  the  parties  would  be  reached.   The  Act  does  not  empower 
any  governmental  agency  to  control  the  results  of  the  collective 
bargaining  process  or  to  dictate  the  substantive  terms  of 
collective  bargaining  agreements.   Hence,  part  and  parcel  of  the 
process  contemplated  by  the  Act  is  the  unilateral  utilization  of 
economic  weapons  to  achieve  bargaining  goals  in  the  event 
voluntary  agreement  is  not  reached.   Because  the  balance  of  power 
between  labor  and  management  has  been  struck  by  Congress,  no 
governmental  agency  is  empowered  to  alter  that  balance  by 
stepping  in  to  render  void  or  ineffective  one  party's  use  of 
"bargaining  chips"  that  Congress  intended  to  remain  free  of 
governmental  restrictions. 

It  is  undisputed  that  Allied  and  BRAC  are  engaged  in  a 
collective  bargaining  process  covered  by  the  Act,  and  that 
agreement  on  certain  substantive  provisions  has  been  reached  and 
embodied  in  a  fully  executed  and  binding  National  Master 
Agreement  covering  the  Skycaps  at  San  Francisco  International 
Airport.   It  is  also  undisputed  that  the  NLRB  found  that  a 
good-faith  impasse  in  that  collective  bargaining  process  had  been 
reached  with  respect  to  the  San  Francisco  Supplement  and  Allied, 
therefore,  lawfully  had  implemented  its  final  wage  and  benefit 
proposal.   What  the  Commission,  in  effect,  is  being  asked  to  do 
is  to  step  into  the  collective  bargaining  process  and  break  a 
deadlock  between  the  parties  by  forcing  Allied  to  accede  to 
BRAC's  demands.   This  would  clearly  constitute  an  impermissible 
intrusion  into  the  area  preempted  by  federal  labor  law  in  that  by 
so  doing  the  Commission  would  not  only  be  dictating  substantive 
terms  of  a  collective  bargaining  agreement,  but  would  also  be 
altering  the  balance  of  power  between  management  and  labor  that 
has  been  struck  by  Congress.   Since  the  Commission  is  prohibited 
from  granting  the  requested  relief,  it  has  no  jurisdiction  to 
hear  and  determine  the  matter . 

Moreover,  unless  the  NLRB  expressly  declines  jurisdiction 
over  a  labor  dispute  pursuant  to  Section  164(c)  of  the  Act,  a 
ruling  that  the  conduct  complained  of  does  not  violate  the  Act  is 
not  dispositive  of  the  jurisdictional  question.   Thus,  in  the 
event  the  impasse  between  Allied  and  BRAC  is  eventually  broken, 
either  by  a  material  change  in  economic  circumstances  or  an 
indication  by  one  of  the  parties  that  it  has  changed  its 
bargaining  stance.  Allied  and  BRAC  would  be  obligated  to  resume 
good-faith  collective  bargaining  over  the  disputed  matters. 
Section  158(a)(5)  and  158(b)(3)  of  the  Act.   Hence,  the 
jurisdiction  of  the  NLRB  may  once  again  be  invoked  by  one  of  the 
parties  and  there  is  a  real  danger  that  the  Commission,  by 
assuming  jurisdiction  over  this  matter,  might  come  into  conflict 
with  the  NLRB  in  an  area  of  its  primary  jurisdiction. 
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Although,  as  discussed  above,  the  extent  of  federal 
occupation  of  the  field  of  labor  law  is  extensive,  the  federal 
courts  have  held  that  Congress  did  not  intend  the  Act  to  displace 
the  traditionally  recognized  state  police  power  to  establish 
minimum  benefits  that  an  employer  must  provide  to  its  employees 
to  ensure  their  health,  safety  and  welfare  —  for  example, 
minimum  wages,  maximum  hours,  required  safety  equipment,  special 
protections  for  minors.   An  argument  has  been  made  that  the 
prevailing  wage  provision  of  Section  12B.4(c)(5)  is  merely  a 
"minimum  wage"  law,  which  has  long  been  held  to  be  within  the 
permissible  area  of  state  and  local  regulation.   However,  this 
argument  is  without  merit.   Section  12B.4(c)(5)  is  not  a  "minimum 
wage"  regulation;  it  is  a  "prevailing  wage"  provision.   It  was 
not  intended  to  regulate  wages  per  se  but  rather  was  intended  to 
preclude  employers  from  paying  disadvantaged  groups  substandard 
wages  in  the  guise  of  complying  with  the  Commission's  affirmative 
action  requirements. 

The  local  legislature's  intent  not  to  regulate  the  market 
dynamics  involved  in  this  matter  was  discussed  in  City  Attorney 
Opinion  No.  83-16,  dated  March  7,  1983,  where  we  opined  that  the 
Commission  has  no  jurisdiction  to  hear  a  prevailing  wage 
complaint  unless  the  failure  to  pay  prevailing  wages  is  itself  a 
discriminatory  employment  practice  within  the  scope  of  the 
Commission's  expertise,  or  violates  an  element  of  an  affirmative 
action  program.   The  legislative  intent  is  further  evidenced  by 
the  language  of  Section  12B.5,  which  provides,  in  relevant  part, 
as  follows: 

This  chapter  shall  not  confer  upon  the  City 
and  County  of  San  Francisco  or  any  agency,  board 
of  commission  thereof  any  power  not  otherwise 
provided  by  law  to  determine  the  legality  of  any 
existing  collective  bargaining  agreement. 
(Emphasis  added. ) 

By  enacting  Section  12B.5,  the  Board  of  Supervisors  could  not 
have  intended  the  Commission  to  exercise  piecemeal  jurisdiction 
to  hear  and  resolve  complaints  regarding  matters  that  the  parties 
to  a  master  collective  bargaining  agreement  left  to  be  negotiated 
at  the  local  level,  since  that  would  be  tantamount  to  testing  the 
legality  of  the  master  agreement.   To  conclude  otherwise  would  be 
to  countenance  using  the  Commission  as  a  second  forum  for  the 
resolution  of  labor-management  disputes  designed  to  be  resolved 
through  the  collective  bargaining  process.   Such  interference  in 
the  collective  bargaining  process  is  precluded  by  Section  12B.5, 
as  well  as  by  the  National  Labor  Relations  Act. 
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In  sum.  Section  12B.4{c){5)  was  not  meant  to  be  a 
substitute  for  the  collective  bargaining  process,  nor  could  it 
be.   The  Commission  is  not  empowered  to  dictate  the  substantive 
terms  in  a  collective  bargaining  agreement  or  to  break  impasses 
in  the  collective  bargaining  process.   This  clearly  would  be  an 
unauthorized  expansion  of  the  Commission's  statutory  power  and  an 
impermissible  interference  with  the  federal  regulatory  scheme. 
We  therefore  advise  that  the  Commission  is  not  empowered  to 
assume  jurisdiction  over  the  prevailing  wage  complaint  before  it. 

This  is  not  to  say,  however,  that  the  Commission  would  not 
have  jurisdiction  to  hear  and  decide  a  complaint  of 
non-compliance  with  the  prevailing  wage  provision  of  Section 
12B.4(c)(5)  in  a  proper  case.   Should  a  prevailing  wage  complaint 
be  brought  in  a  case  where  the  failure  to  pay  prevailing  rate  of 
wage  involves  discrimination  against  a  protected  class  or  is  a 
violation  of  an  affirmative  action  program,  the  Commission  would 
be  empowered  to  act  because  in  that  situation  the  local  interest 
would  prevail  over  the  federal  interest. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


1  .M^>i^<>^    ^ '  ^pr^a^^,<A^-^ 


By  ^^ . (Z 

/^JUDITH  A.  BOYAJIAN 
^-_.Deputy  City  Attorney 


APPROVED: 

GEORGE  AGNOST  . 
City  Attorney 
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Is    the   Human    Rights    Comm.ission    empowered    to    issue    a 
subpoena? 


CONCLUSION 


Yes. 


INTRODUCTION 

San  Francisco  Administrative  Code  Section  12A.4  establishes 
the  Human  Rights  Commission  (hereinafter,  "Commission"),  and 
Section  J2A.5  sets  forth  the  powers  and  duties  of  the 
Commission.   Subdivision  (a)  of  Section  12A.5  provides  in 
relevant  part  that  the  Commission  has  the  power  and  duty  to 
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subpoena  ad  testificandum  issued  by  this 
Commission,  the  Commission  may  proceed  to 
petition  for  a  court  order  pursuant  to  Section 
1991  of  the  Code  of  Civil  Procedure. 

San  Francisco  Administrative  Code  Section  12A.9  provides 
that  the  Commission  shall  receive  verified  written  complaints  of 
unfair  practices,  investigate  them,  and,  if  necessary,  attempt 
first  to  eliminate  the  unfair  practices  by  conciliation  and 
persuasion  (subdivision  (a))  and  second  to  eliminate  the  unfair 
practices  by  conciliation  and  mediation.   The  Commission's 
recommendations  do  not  constitute  a  decision,  finding  of  fact, 
judgment  or  order  and  are  not  binding  upon  or  admissible  in  any 
court  of  law  (subdivision  (b)).   Section  12A.9,  subdivision  (b) 
then  provides  in  relevant  part: 

.  .  .  In  the  performance  of  its  duties  under 
the  provisions  of  this  subsection,  the  commission 
may  require,  by  subpoena  setting  forth  the  specific 
nature  of  its  inquiry,  the  attendance  of  any  person 
and/or  the  production  of  any  papers,  documents  or 
records  under  his  control  which  are  relevant  and 
reasonably  necessary  to  its  activities.   In  case  of 
the  refusal  of  any  person  to  attend  or  testify  or 
produce  any  papers,  documents  or  records  required  by 
a  subpoena  issued  by  the  commission,  the  commission 
may  proceed  to  petition  for  a  court  order  pursuant 
to  section  1991  of  the  code  of  civil  procedure.  .  .  . 

It  is  clear  that  Administrative  Code  Sections  12A.5(a)  and 
12A.9(b)  expressly  authorize  the  Human  Rights  Commission  to  issue 
a  subpoena  under  certain  circumstances  and  direct  the  Commission 
to  enforce  its  subpoena  power  by  petition  to  the  courts  of  law. 
Section  12A.5(a)  empowers  the  Commission  to  issue  a  subpoena  in 
the  exercise  of  its  investigative  functions,  while  Section 
12A.9(b)  empowers  the  Commission  to  issue  a  subpoena  in  the 
exercise  of  what  may  be  broadly  termed  its  quasi- judicial 
functions.   In  exercising  both  functions,  the  Commission's  powers 
extend  beyond  other  city  offices  and  departments  to  the  city  as  a 
whole.   Thus,  the  Commission  is  not  limited  in  its  power  to  issue 
a  subpoena  only  to  city  employees;  rather,  the  Commission  may 
issue  a  subpoena  to  private  citizens. 

However,  there  are  two  underlying  questions  here.   First, 
is  this  grant  of  authority  to  the  Commission  within  the  power  of 
the  City  and  County  of  San  Francisco?   And  second,  is  this 
authority  properly  embodied  in  an  ordinance?   We  answer  both 
questions  affirmatively.   Our  analysis  follows. 
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ANALYSIS 

Definition  of  Subpoena 

• 

Webster's  Third  New  Internationa]  Dictionary  notes  that  the 
word  "subpoena"  means  literally  "under  penalty".   Black's  Law 
Dictionary  (5th  ed . )  defines  "subpoena"  as  a  command  to  appear  at 
a  certain  time  and  place  to  give  testimony  upon  a  certain 
matter.   In  Burns  v.  Superior  Court  (1903)  140  Cal .  1,  3,  73  P. 
597,  the  California  Supreme  Court  combined  elements  of  both 
Webster  and  Black  to  define  "subpoena"  as  an  order  with  a  penalty 
for  disobedience.   The  power  to  issue  and  to  enforce  a  subpoena, 
then,  "involves  the  personal  liberty  of  the  citizen,  and  is  in 
its  nature  a  judicial  power  of  the  highest  degree."   rd.,  140 
Cal  .  at  13. 

Administrative  Subpoena  Power 

The  subpoena  was  originally  an  instrument  of  the  courts. 
Administrative  agencies,  it  is  said,  have  no  inherent  power  to 
issue  a  subpoena  or  to  enforce  one,  nor  may  such  power  be 
implied.   However,  the  legislative  branch  of  government  may 
expressly  confer  the  subpoena  power  on  administrative  agencies, 
18  Ops.Cal .Atty.Gen.  236  (1951),  at  237. 

Such  statutory  authority  has  commonly  been  conferred  on 
federal  administrative  agencies,  although  the  courts  before  the 
1940's  were  reluctant  to  acknowledge  the  validity  of  the  subpoena 
power  in  regard  to  administrative  investigations.   Davis, 
Administrative  Law  Treatise  (2d  ed . ) ,  volume  1,  chapter  4.   The 
subpoena  power  of  state  administrative  agencies  is  commonly  found 
in  Government  Code  Section  11180  et  seq .  (pertaining  to 
investigations)  and  in  Government  Code  Section  11500  et  seq . 
(pertaining  to  administrative  adjudication).   See  especially 
Sections  11181(e),  11187,  11510.   The  subpoena  power  of  state 
administrative  agencies  not  governed  by  the  above  provisions  of 
law  must  be  determined  by  reference  to  the  particular  enabling 
statute  governing  the  agency.   See,  for  example.  Food  & 
Agricultural  Code  Section  56471  [subpoena  power  of  director  of 
agriculture  in  certain  hearings]  and  Insurance  Code  Section  12924 
[subpoena  power  of  insurance  commissioner].   An  administrative 
agency  having  no  direct  subpoena  power  may  obtain  a  subpoena  from 
the  superior  court,  and  failure  to  heed  such  a  subpoena  is 
punishable  as  contempt.   Paladini  v.  Superior  Court  (1918)  178 
Cal.  369,  173  P.  588.   It  is  important  to  note  that  the  authority 
of  an  administrative  agency  to  issue  a  subpoena  does  not  mean 
necessarily  that  the  agency  is  empowered  to  enforce  the 
subpoena.   Unless  the  agency  is  expressly  so  empowered,  it  must 
enforce  the  subpoena  by  recourse  to  a  competent  judicial 
tribunal.   Crocker  v.  Conrey  (1903)  140  Cal.  213,  73  P.  1006. 
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See  Code  of  Civil  Procedure  Section  199], 

Powers  of  the  City  and  County 

The  provision  of  home  rule  to  California  cities  is  found  in 
the  California  Constitution,  Article  11,  Section  5,  subdivision 
(a),  which  states  in  relevant  part:   "It  shall  be  competent  in 
any  city  charter  to  provide  that  the  city  governed  thereunder  may 
make  and  enforce  all  ordinances  and  regulations  in  respect  to 
municipal  affairs.  ..."   A  charter  city  has  full  control  over 
its  municipal  affairs.   City  of  Downey  v.  Board  of 
Administration,  Public  Emp]oyecs  Retirement  System  (1975)  47 
Ca].App.3d  621,  629,  121  Cal.Rptr.  295. 

California  Constitution,  Article  11,  Section  4,  provides  in 
pertinent  part:   "County  charters  shall  provide  for:  .  .  .  (e) 
[t]he  powers  and  duties  of  governing  bodies  and  all  other  county 
officers.   .  .  ."   This  provision  extends  to  counties  the  option 
of  home  rule.   Younger  v.  Board  of  Supervisors  of  San  Diego 
County  (1979)  93  Cal.App.3d  864,  869,  155  Cal.Rtpr.  921. 

See  also  California  Constitution,  Article  1],    Section  7: 
"A  county  or  city  may  make  and  enforce  within  its  limits  all 
local,  police,  sanitary,  and  other  ordinances  and  regulations  not 
in  conflict  with  general  laws."   The  police  power  can  be  applied 
only  within  a  city  or  county's  own  territory  and  is  subject  to 
displacement  by  general  state  law,  but  otherwise  is  as  broad  as 
the  police  power  exercised  by  the  state  legislature  itself. 
Birkenfeld  v.  City  of  Berkeley  (1976)  17  Cal.3d  129,  140,  130 
Cal.Rptr.  465,  550  P. 2d  1001. 

The  City  and  County  of  San  Francisco  is  a  charter  city  and 
county  with  full  control  ever  city  and  county  affairs  and  with 
broad  police  power  within  the  city  and  county.   There  can  be 
little  doubt  that,  just  as  the  state  legislature  has  authorized 
state  administrative  agencies  by  various  statutes  to  issue  a 
subpoena  for  investigative  and/or  adjudicatory  purposes,  so  the 
board  of  supervisors  may  by  ordinance  empower  the  Human  Rights 
Commission  to  issue  a  subpoena  for  such  purposes. 

The  charter  itself  authorizes  the  issue  of  a  subpoena  for 
the  purpose  of  inquiring  into  matters  affecting  the  conduct  of 
any  department  or  office  of  the  city  and  county.   See  Charter 
Section  2.400,  regarding  the  subpoena  power  of  the  board  of 
supervisors  and  parallel  provisions  of  Charter  Section  3.701: 

The  mayor,  the  chief  administrative  officer, 
the  controller,  or  any  board  or  commission 
appointed  by  the  mayor  relative  solely  to  the 
affairs  under  its  control,  may  require  such 
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periodic  cr  special  reports  of  departmenta] 
costs,  operation  and  expenditures,  examine  the 
books,  papers,  records  and  accounts  of,  and 
inquire  into  matters  affecting  the  conduct  of  any 
department  or  office  of  the  city  and  county,  and 
for  that  purpose  may  hold  hearings,  subpoena 
witnesses,  administer  oaths  and  compel  the 
production  of  books,  papers,  testimony  and  other 
evidence.   It  shall  be  the  duty  of  the  chief  of 
police  to  designate  a  police  officer  to  serve 
subpoenas.   Any  person  refusing  to  obey  such 
subpoena  and  the  other  requirements  hereof,  or  to 
produce  such  books,  shall  be  deemed  in  contempt 
and  subject  to  proceedings  and  penalties  as 
provided  by  general  law  in  such  instances. 

In  City  Attorney  Opinion  57-1142A  (February  8,  1957),  this 
office  interpreted  Charter  Section  21,  the  predecessor  of  Charter 
Sections  2.400  and  3.701.   We  opined  that  Charter  Section  21 
granted  the  subpoena  power  to  boards  and  commissions  only  with 
regard  to  intra-  or  inter-  departmental  inquiries  and  had  no 
relation  to  the  adjudicatory  or  licensing  power  of  any  board  or 
commission.   Charter  Section  21  operated  only  within  the 
framework  of  city  government.   Thus,  without  further  authority 
[embodied  in  the  charter  or  in  the  municipal  code],  the  Police 
Commission  could  not  issue  a  subpoena  in  taxicab  permit  hearings. 

Compare  Opinion  59-1345  (April  9,  1959),  in  which  this 
office  stated: 

.  .  .  Of  course,  the  "inquiry"  proceedings 
provided  for  by  Section  21  must  relate  to  seme 
subject  matter  within  the  authority  of  the 
particular  officer,  board  or  commission  to  inquire 
into  and  act  upon.  ...   It  seems  certain  that  the 
power  to  issue  a  subpoena  would  exist  relative  to  a 
hearing  conducted  by  the  Civil  Service  Commission 
proposing  a  review  of  its  rules,  and  possible 
amendments  thereto,  covering  the  subjects  of  outside 
and  conflicting  employments  of  civil  service 
personnel . 

Consistent  with  these  earlier  interpretations,  we  opine 
that  Charter  Section  3.701  is  sufficient  authority  for  the  Human 
Rights  Commission  to  issue  a  subpoena  in  conjunction  with  its 
investigatory  functions.   Charter  Section  3.701  is  not,  however, 
authority  for  the  Commission  to  issue  a  subpoena  in  conjunction 
with  its  quasi- judicial  functions.   Any  doubt  about  the 
sufficiency  of  Charter  Section  3.701  as  authority  for  the  Human 
Rights  Commission  to  issue  a  subpoena  has  been  resolved  by 


Grant  Mickins  May  20,  1983 


Charter  Section  2.10],  paragraph  5,  which  authorizes  the  board  of 
supervisors  by  ordinance  to  "confer  on  any  officer,  board  or 
coinmission  such  other  and  additional  powers  as  the  board  may  deem 
advisable."   The  board  of  supervisors  has  deemed  it  advisable  by 
ordinance  to  confer  on  the  Human  Rights  Commission  the  power  to 
issue  a  subpoena. 

The  issue  of  a  subpoena  to  private  citizens  is  comprehended 
in  both  the  police  power  of  the  city  and  county  and  in  the  home 
rule  power.   Frank  v.  Balog  (1947)  189  Misc.  1016,  73  N.Y.S.2d 
285;  contra.  City  Council  of  West  Haven  v.  Hall  (1980)  180  Conn. 
243,  429  A. 2d  481 . 

In  the  latter  case,  the  city  council  sought  to  compel  a 
newspaper  reporter  (Hall)  to  testify  before  it  regarding  the 
public  school  lunch  program.   Hall  had  written  a  series  of 
articles  alleging  corruption  in  the  program's  administration. 
When  the  reporter  declined  to  appear,  the  city  council  filed  suit 
seeking,  inter  alia,  an  order  compelling  him  to  testify.   The 
trial  court  rendered  judgment  for  the  city  council,  finding  that 
the  city  had  authority  under  the  state  Home  Rule  Act  to  provide 
in  its  charter  for  the  council's  subpoena  power.   The  Supreme 
Court  of  Connecticut  set  aside  this  judgment. 

Under  the  Home  Rule  Act,  municipalities  had  only  those 
powers  expressly  granted  to  them  or  necessarily  implied.   429 
A. 2d  at  484.   The  legislature  had  enumerated  many  powers  which  it 
granted  to  municipalities,  but  not  the  subpoena  power,  nor  could 
such  power  be  implied.   _I^ .  ,  at  485.   The  fact  that  an  amendment 
to  the  Act  granted  the  subpoena  power  to  certain  municipal 
agencies  for  certain  purposes  also  indicated  that  the  Act 
conferred  no  general  subpoena  power  on  municipalities.   Id . 

It  is  apparent  that  the  Home  Rule  Act  in  Connecticut 
differs  from  the  home  rule  provisions  of  the  California 
constitution.   Under  California  law,  a  home  rule  city  has 
complete  power  over  its  municipal  affairs  subject  only  to  the 
clear,  explicit  limitations  and  restrictions  contained  in  its 
charter.   City  of  Grass  Valley  v.  Walkinshaw  (1949)  34  Cal.2d 
595,  598-599,  212  P. 2d  894.   "The  former  guide  -  that 
municipalities  have  only  the  powers  conferred  and  those 
necessarily  incident  thereto  [citation]  -  is  inapplicable."   Id . , 
at  599.   Thus  the  Connecticut  case  is  distinguishable  and  does 
not  affect  our  conclusion  in  the  present  matter. 
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CONCLUSION 

you  are  advised,  in  view  of  the  preceding  analysis,  that 
the  Human  Rights  Commission  is  empowered  to  issue  a  subpoena  as 
set  forth  in  Administrative  Code  sections  12A.5(a)  and  12A.9(b) 
and  that  Sections  12A.5(a)  and  12A.9(b)  are  valid  exercises  of 
the  home  rule  and  police  powers  conferred  on  the  city  and  county 
by  the  state  constitution  and  of  the  power  conferred  on  the  board 
of  supervisors  by  Charter  Section  2.101. 

Respectfully  submitted, 


GEORGE  AGNOST 
;torney 


Delvenl 
Deputy  City  Attorney 


APPROVED; 


GEORGE  AGNOST 
City  Attorney 


Elizabeth  M.  Katz 
Lega]  Assistant 
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OPINION  NO.  83  -  39 


SUBJECT 


Recorder's  Fees  Charged  to  City  Attorney 


REQUESTED  BY:  Sarwan  S.  Boparai,  Manager, 
Recorder's  Office 

PREPARED  BY:   Burk  E.  Delventhal 

Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  Assistant 


QUESTION  PRESENTED 


DOCUMENTS  DEP  I 

jUivj  8  1983 

SAN  FRANCISCO 


Kay  the  Recorder's  Office  charge  the  City  Attorney's  Office 
$7  00  for  recording  a  release  of  lien,  encumbrance  or  notice  and 
also  charge  the  City  Attorney's  Office  for  making  copies  of 
papers  or  records? 

CONCLUSION 


Yes. 


INTRODUCTION 


YOU  have  advised  us  that  the  Recorder's  Office  is  charging 


ce 
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City  Attorney's  Office  for  making  copies  of  papers  or  records 
You  seek  advice  regarding  the  legality  of  these  practices. 
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document,  and  that  the  office  is  properly  charged  for  copies 
Our  analysis  follows: 


ANALYSIS 


Government  Code  Section  27383  provides: 

No  fee  shall  be  charged  by  the  recorder  for 
services  rendered  to  the  State,  to  any 
municipality,  county  in  the  State  or  other 
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politica]  subdivision  thereof,  except  for  making 
a  copy  of  a  paper  or  record. 

(Added  Stats.  1955,  c.  488,  p.  963,  §1.) 

Government  Code  Section  27361.3  was  added  by  Stats. 
1974,  c.  220,  p.  419,  §1  and  amended  by  Stats.  1975,  c.  473,  p. 
978,  §1.   It  provides,  as  amended: 

Notwithstanding  any  contrary  provision  of  the 
law,  the  fee  for  recording  every  release  of  lien, 
encumbrance,  or  notice  executed  by  the  state,  or 
any  municipality,  county,  city,  district  or  other 
political  subdivision  shall  be  six  dollars  ($6) 
if  the  original  lien,  encumbrance,  or  notice  was 
recorded  without  fee  as  provided  by  Section  27383 
of  the  Government  Code. 

No  fee  shall  be  charged  for  recording  a 
release  of  lien,  encumbrance,  or  notice  which  was 
recorded  in  error  by  the  state,  or  any 
municipality,  county,  city,  district  or  other 
political  subdivision  if  there  is  noted  on  the 
face  of  the  release  of  lien,  encumbrance  or 
notice  a  statement  to  that  effect. 

Further,  Government  Code  Section  27361.4  was  added  by 

Stats.  1980,  c.  1002,  p  .  §1  and  as  an  urgency  measure  took 

effect  on  September  21,  1980.   That  Section  provides: 

The  board  of  supervisors  of  any  county  may 
provide  for  an  additional  fee  of  one  dollar  ($1) 
for  filing  every  instrument,  paper,  or  notice  for 
record,  in  order  to  defray  the  cost  of  converting 
the  county  recorder's  document  storage  system  to 
micrographics.   Upon  completion  of  the  conversion 
and  payment  of  the  costs  therefor,  such 
additional  fee  shall  no  longer  be  imposed. 

Pursuant  to  the  authority  found  in  Section  27361.4,  the  San 
Francisco  Board  of  Supervisors  amended  the  Administrative  Code  by 
adding  Section  8.24-1  thereto.   Subdivision  (a)  provides: 

The  Recorder  is  hereby  authorized  to  charge 
an  additional  one  dollar  ($1.00)  for  filing  every 
instrument,  paper,  or  notice  for  record,  as 
permitted  by  Section  27361.4  of  the  Government 
Code  of  the  State  of  California. 
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Subdivision  (b)  provides  that  the  fees  received  under  subdivision 
(a)  shall  gc  into  a  special  fund  known  as  the  Document  Storage 
Conversion  Fund  and  are  to  be  used  exclusively  to  defray  the  cost 
of  converting  the  Recorder's  documents  to  micrographics.   Any 
unused  sum  remaining  in  the  fund  at  the  end  of  a  fiscal  year 
shall  be  carried  forward  in  the  fund.   When  conversion  is 
complete  and  all  costs  paid  the  fee  shall  be  terminated  and  the 
fund  closed. 

It  is  abundantly  clear  that  Government  Code  Section 

27361.3  allows  the  Recorder's  Office  to  charge  $6.00  for  every 
release  of  lien,  encumbrance  or  notice  executed  by  the  City  if 
the  original  lien,  encumbrance  or  notice  was  recorded  without  fee 
as  provided  in  Government  Code  Section  27383.   We  note  also  that 
the  $6.00  fee  is  dropped  if  there  is  noted  on  the  face  of  such 
releases  that  the  original  lien,  encumbrance  or  notice  was 
recorded  in  error. 

It  is  further  clear  that  Government  Code  Section 
27361.4,  implemented  by  Administrative  Code  Section  8.24-1, 
authorizes  the  Recorder's  Office  to  charge  an  additional  $1.00 
for  every  release  of  lien,  encumbrance  or  notice  executed  by  the 
City  if  the  original  lien,  encumbrance  or  notice  was  recorded 
without  fee  as  provided  in  Government  Code  Section  27383.   Thus 
the  total  charge  for  recording  such  documents  is  $7.00. 

But  may  the  Recorder's  Office  charge  $1.00  if  there  is 
noted  on  the  face  of  such  releases  that  the  original  lien, 
encumbrance  or  notice  was  recorded  in  error?   And  may  the 
Recorder's  Office  charge  $1.00  for  recording  every  instrument, 
paper  or  notice  executed  by  the  City,  including  original  liens, 
encumbrances  and  notices?   The  answer  to  these  questions 
necessitates  a  closer  examination  of  Government  Code  Section 

27361.4  and  Administrative  Code  Section  8.24-1. 

These  provisions  of  law  authorize  imposition  of  an 
"additional"  fee  of  $1.00.   Ordinarily,  legislative  enactments 
are  construed  in  accordance  with  the  common  or  ordinary  meaning 
of  the  language  used.   In  Re  Rojas  (1979)  23  Cal.3d  152,  155,  151 
Cal.Rptr.  649,  588  P. 2d  789;  County  of  Alameda  v.  State  Board  of 
Equalization  (1982)  131  Cal.App.3d  374,  382,  182  Cal.Rptr.  450. 
The  common  or  ordinary  meaning  of  the  word  "additional"  is 
something  that  is  added  to  a  thing  already  in  existence.   Ex 
Parte  Boddie  (1941)  200  S.C.  379,  21  S.E.2d  4,  8;  Hurst  Home  Ins. 
Co.  V.  Peat  ley  (1917)  175  Ky .  728,  194  S.W.  910,  911;  York 
Pharmacal  Co.  v.  Henry  C.  Beckmann  Realty  &  Inv.  Co.  (Mo.App., 
1957)  304  S.W. 2d  40,  42.   Thus  where  a  state  statute  provided  for 
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an  income  tax  exemption  of  an  additional  $500.00  for  each  child 
engaged  solely  in  acquiring  an  education,  the  word  "additional" 
was  held  necessarily  to  presuppose  an  existing  exemption  to  which 
it  might  be  added.   If  no  exemption  was  already  established, 
there  could  be  no  addition.   Humphrey  v.  Shaw  (1929)  136  Okl.  30, 
275  P.  1037,  1039. 

We  conclude  that  the  additional  $1.00  fee  cannot  be 
charged  where  no  fee  is  already  charged.   Thus  the  Recorder's 
Office  may  not  charge  $1.00  to  record  a  release  which  notes  on 
its  face  that  the  original  lien,  encumbrance  or  notice  was 
recorded  in  error,  since  in  that  case  not  even  the  $6.00  may  be 
charged.   Nor  may  the  Recorder's  Office  charge  $1.00  to  record 
every  instrument,  paper  or  notice  executed  by  the  City,  including 
original  liens,  encumbrances  or  notices,  since  Government  Code 
Section  27383  prohibits  the  imposition  of  any  fee  to  which  the 
$1.00  might  be  added.   Accord,  Opinion  of  the  Los  Angeles  County 
Counsel,  December  19,  1980.   "We  believe  that  the  additional  fee 
is  applicable  to  documents  provided  for  in  Government  Code 
Section  27361  .3." 

Finally,  we  reach  the  question  whether  the  Recorder's 
Office  is  properly  charging  this  office  for  copies.   To  answer 
this  question,  we  must  examine  three  statutes:  Government  Code 
Sections  27383,  6103  and  24350.   Section  27383  states  that  'no 
fee  shall  be  charged  by  the  recorder  for  services  rendered  to  any 
municipality  .  .  .  except  for  making  a  copy  of  a  paper  or 
record."   It  will  be  recalled  that  this  provision,  specifically 
concerning  recorder's  fees  and  particularly  copying  fees,  was 
added  to  the  Government  Code  in  1955.   An  earlier  provision  of 
law  (Stats.  1943,  c.  134,  p.  990),  Government  Code  Section  6103 
provides  in  pertinent  part: 

Neither  the  state  nor  any  county,  city, 
district,  or  other  political  subdivision,  nor  any 
public  officer  or  body,  acting  in  his  official 
capacity  on  behalf  of  the  state,  or  any  county, 
city,  district  or  other  political  subdivision, 
shall  pay  or  deposit  any  fee  for  the  filing  of 
any  document  or  paper,  [or]  for  the  performance 
of  any  official  service  .... 

Section  24350,  like  Section  6103,  is  an  earlier  provision  of  law 
(Stats.  1947,  c.  424,  p.  105,  §1).   It  provides,  in  pertinent 
part: 
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Each  salaried  officer  of  a  county  or  judicial 
district  shall  charge  and  collect  for  the  use  of 
his  county  and  pay  into  the  county  treasury  .  .  . 
the  fees  allowed  by  law  in  all  cases,  except  .  . 
.  those  which  are  a  charge  against  the  county. 

27  Ops.Cal .Atty.Gen,  402  (1956)  opined  that  a  salaried 
county  recorder  may  not  charge  his  own  county  for  making  a  copy 
of  a  paper  or  record  requested  by  another  officer  or  department 
of  the  county.   In  reaching  this  conclusion,  the  Attorney 
General's  Office  reasoned  first  that  Section  27383  prevails  over 
Section  6103.   "It  is  a  maxim  of  statutory  construction  that  the 
later  expression  of  legislative  intent  prevails  over  the  earlier 
[citation]."   _Id.  ,  at  403-403.   However,  the  Attorney  General's 
Office  then  viewed  Section  27383  in  conjunction  with  Section 
24350.   Here  the  Attorney  General's  Office  applied  the  "equally 
true"  rule  that  the  provisions  of  the  entire  code,  or  at  least 
all  such  provisions  relating  to  the  same  subject  matter,  must  be 
examined  to  ascertain  the  meaning  of  one  section.   The  Attorney 
General's  Office  then  reasoned,  at  403: 

It  is  clear  that  the  intent  of  section  24350  is 
to  avoid  situations  arising  from  provisions  such 
as  section  27383  which  would  otherwise  require  a 
county  to  pay  a  fee  to  one  of  its  salaried 
officers  who  in  turn  would  pay  the  fee  back  into 
the  county  treasury.   The  provisions  of  section 
24350  are  applicable  to  the  recorder.   The 
recorder  is  a  officer  of  the  county  (sec.  24000) 
and  in  this  instance  is  salaried. 

Although  not  controlling,  opinions  of  the  Attorney 
General  are  accorded  great  weight  by  the  courts.   Wenke  v. 
Hitchcock  (1972)  6  Cal.3d  746,  751-752,  100  Cal.Rptr.  290,  493 
P . 2 d  115  4;  Sonoma  County  Board  of  Education  v.  Public  Employment 
Relations  Board  (1980)  102  Cal.App.3d  689,  699,  163  Cal.Rptr.  464 

In  this  instance,  the  Attorney  General's  opinion  is  not 
well  considered.   It  is  our  opinion  that  Government  Code  Section 
27383  should  be  considered  in  relation  to  both  Government  Code 
Section  6103  and  Government  Code  Section  24350  according  to  two 
principles . 

It  is  an  axiom  of  statutory  construction  that 
a  particular  or  specific  provision  will  take 
precedence  over  a  conflicting  general  provision. 
.  .  .   It  is  an  equally  established  principle  of 
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statutory  construction  that  a  wore  recent  statute 
will  gcvern  and  take  precedence  over  an  earlier 
provision.  .  .  .   The  rule  establishing 
precedence  of  the  more  recent  enactment  is  based 
upon  a  piesunption  that  the  Legislature  intended 
a  change  in  the  law  when  it  enacted  a  new 
provision  [citation],  a  presumption  strongly 
fortified  when  the  more  recent  enactment  is  also 
the  more  specific.   [Citation.] 

Flemin.j  v.  Kent  (1982)  129  Cal.App.3d  887,  891-892,  180  Cal.Rptr. 
361. 

Thus  considered,  Government  Code  Section  27383  takes 
precedence  over  both  Section  6103  and  Section  24350.   The 
Recorder's  Office  may  properly  charge  this  office  for  copies. 

The  Los  Angeles  County  Counsel  considered  in  August  of 
1975  whether  it  was  proper  for  the  Registrar-Recorder  to  make  an 
interdepartmental  service  charge  to  another  county  department 
(the  Sheriff)  for  the  provision  of  certified  copies  of  real 
property  records,  in  light  of  Government  Code  Section  27383  and 
the  Attorney  General's  interpretation  of  that  Section.   The 
County  Counsel  pointed  out  that  not  only  the  Attorney  General, 
but  also  an  earlier  County  Counsel  opinion,  had  agreed  that 
Government  Code  Section  27383  "does  not  require  one  salaried 
County  officer  to  withdraw  money  from  the  County  treasury,  [and] 
pay  it  to  another  salaried  County  officer,  who,  in  turn,  would 
deposit  it  into  the  same  County  treasury."   However,  the  earlier 
Los  Angeles  opinion  must  have  concluded  that  a  charge  could 
nonetheless  be  made,  for  the  County  Counsel  reaffirmed  its 
opinion  and  especially  the  last  paragraph,  which  stated: 
"However,  nothing  in  this  opinion  requires  that  an  actual  cash 
payment  by  Los  Angeles  County  be  made.   The  matter  of 
interdepartmental  charges  may  still  be  handled  in  the  usual 
bookkeeping  way  as  shall  be  most  convenient  for  the  departments 
concerned . " 

In  Los  Angeles  County,  where  each  department  is 
allocated  funds  from  the  budget  presumably  sufficient  for  the 
normal  operation  of  the  department,  "[t]he  transfer  of  funds  .  . 
.  by  way  of  an  interdepartmental  service  charge  or  departmental 
invoice  is  in  reality  only  a  budget  adjustment,  or  paper  transfer 
of  funds  from  [one]  budget  unit  to  another.   The  principle  of 
transferring  the  cost  of  services  from  one  budget  unit  to  another 
is  necessitated  by  the  very  structure  of  the  budget  process." 
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In  San  Francisco,  the  funds  used  by  the  City  Attorney 
may  not  come  from  the  same  pocket  into  which  the  Recorder  will 
put  them.   Therefore,  the  opinion  of  the  Los  Angeles  County 
Counsel  does  not  apply. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 
2915C 
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GEO^C£  AGNOST,  Citj 

Biir^  E.  Delventhal 
Deputy  City  Attorney 
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APPROVED: 


Elizabeth  M.  Katz 
Legal  Assistant 
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Goorge  Agnost, 
City  Attorney 
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OPINION  NO.  83-  40 
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SUBJECT:      Authority  of  Civil  Service  Commission  to  Certify 
Eligibles  from  an  Expired  List  Pursuant  to 
Requisitions  Approved  and  Received  by  the 
Commission  Prior  to  the  Expiration  of  the  List 

REQUESTED  BY:  JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 


PREPARED  BY: 


JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  the  Civil  Service  Commission  ("Commission")  empowered  to 
certify  eligibles  from  an  expired  list  to  vacant  permanent 
positions  pursuant  to  requisitions  approved  and  received  by  the 
Commission  prior  to  the  expiration  of  the  list,  but  not  processed 
due  to  a  clerical  oversight? 


Yes. 


CONCLUSION 


STATEMENT  OF  FACTS 


It  is  our  understanding  that  the  procedure  for  certifying 
eligibles  for  permanent  civil  service  positions  is  as  follows: 
An  appointing  officer  submits  a  requisition  simultaneously  to  the 
Commission,  the  Controller,  and  the  Mayor.   Upon  receipt  by  the 
Commission,  the  requisition  goes  initially  to  the  Timeroll  Audit 
Clerk  for  approval  as  to  the  legality  of  employment  and  the 
specified  rate  of  compensation.   When  the  Commission  receives  the 
approvals  of  the  Controller  and  the  Mayor,  the  Timeroll  Audit 
Clerk  stamps  the  requisition  "Approved"  and  forwards  it  to  the 
Commission's  Certification  Unit  Clerk  handling  the  eligibles  list 
for  that  classification.   The  Certification  Unit  Clerk  then 
completes  a  Notice  of  Certification  form,  containing  the  names 
and  addresses  of  the  eligibles  certified  from  the  list,  and 
forwards  a  copy  to  the  appointing  officer.   Each  eligible 
certified  receives  a  copy  of  the  form  notifying  him  or  her  of  the 
certification  and  providing  instructions  for  continuing  in  the 
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selection  process.   After  the  appointing  officer  has  interviewed 
the  eligibles  and  made  his  or  her  selection  for  the  vacant 
position  or  positions,  the  Commission  sends  out  a  Notice  of 
Appointment  to  the  individual  selected  with  instructions  for 
completing  the  remainder  of  the  process. 

We  understand  the  undisputed  facts  in  the  matter  at  issue 
to  be  as  follows:   A  list  of  eligibles  for  Class  2324  Nursing 
Supervisor  was  adopted  by  the  Commission  on  December  23,  1980. 
The  examination  announcement  stated  that  the  list  would  expire  in 
two  years.   A  requisition  from  the  Department  of  Public  Health 
for  certification  of  a  permanent  Nursing  Supervisor  position, 
approved  by  the  Controller  and  the  Mayor,  was  received  by  the 
Commission  on  October  12,  1982.   The  Commission  received  two 
additional  approved  reqiiisitions  for  permanent  Nursing  Supervisor 
positions  on  November  30,  1982.   All  three  requisitions  were 
stamped  "Approved"  by  the  Timeroll  Audit  Clerk  and  promptly 
forwarded  to  the  Certification  Unit  Clerk  responsible  for 
certifying  the  eligibles  from  the  Class  2324  Nursing  Supervisor 
list.   In  addition  to  the  three  requisitions  for  permanent 
positions,  two  approved  requisitions  for  temporary  positions  were 
received  by  the  Commission  on  September  29,  1982  and  October  8, 
1982,  respectively.   Four  eligibles  remained  on  the  list;  hence, 
all  four  should  have  been  certified  from  the  list.   However,  the 
Certification  Unit  Clerk  did  not  complete  the  Notice  of 
Certification  form,  and  the  names  and  addresses  of  the  eligibles 
were  never  forwarded  to  the  appointing  officer.   Nor  were  any  of 
the  eligibles  notified  of  their  eligibility  for  appointment  to 
the  vacant  Nursing  Supervisor  positions.   The  list  of  eligibles 
for  Class  2324  Nursing  Supervisor  expired  by  operation  of  law  on 
December  22,  1982. 

Based  on  the  above-recited  facts,  we  have  concluded  that 
the  Commission  is  empowered  to  complete  the  certification  process 
for  the  Class  2324  Nursing  Supervisor  permanent  positions  on  the 
ground  that  but  for  an  oversight  by  the  Commission's  clerical 
staff,  appointments  would  have  been  made  from  the  list  prior  to 
its  expiration.   Our  analysis  follows. 

ANALYSIS 

San  Francisco  Charter  Section  8.329  provides  in  relevant 
part  as  follows: 

Whenever  a  position  controlled  by  the  civil 
service  provisions  of  this  charter  is  to  be 
filled,  the  appointing  officer  shall  make  a 
requisition  to  the  civil  service  commission  for  a 
person  to  fill  it.   Thereupon,  the  commission 
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shall  certify  to  the  appointing  officer  the  names 
and  addresses  of  the  three  persons  standing 
highest  on  the  list  of  eligibles  for  such 
position.  .  .   (Emphasis  added.) 

In  addition,  the  Annual  Salary  Ordinance  for  the  fiscal  year 
1982-83  provides,  on  page  2  thereof,  that: 

The  Civil  Service  Commission,  upon  certification 
of  funds  by  the  Controller,  shall  process  the 
appointment.  .  .   (Emphasis  added.) 

As  we  advised  in  City  Attorney  Opinion  No.  1381,  dated  August  27, 
1959,  "thereupon"  means  "within  a  reasonable  time."   Matthews  v. 
Civil  Service  Commission  (1958)  158  Cal.App.2d.  169,  174.   Hence, 
once  the  Commission  initially  has  approved  the  legality  of  the 
employment  and  the  specified  compensation,  and  has  received 
authorization  from  the  Controller  and  the  Mayor  to  fill  the 
position,  the  certification  of  eligibles  is  merely  a  ministerial 
act  which  must  be  performed  within  a  reasonable  period  of  time. 

San  Francisco  Charter  Section  8.330  provides  as  follows: 

The  civil  service  commission  may  remove  all 
names  from  the  list  of  eligibles  after  they  have 
remained  thereon  for  more  than  two  years  and  all 
names  thereon  shall  be  removed  at  the  expiration 
of  four  years.   The  commission  may,  however, 
provide  in  the  examination  announcement  that  the 
list  of  eligibles  secured  thereby  shall 
automatically  expire  at  a  date  not  less  than  two 
or  more  than  four  years  after  the  adoption  of 
such  list. 

Rule  10.05(A)  of  the  Civil  Service  Commission  Rules  provides  as 
follows : 

As  provided  in  these  Rules,  examination 
announcements  shall  state  the  duration  of  the 
eligible  list.   If  the  expiration  date  falls  on  a 
Saturday,  Sunday  or  legal  holiday,  the  removal  of 
all  names  shall  be  effective  at  the  close  of 
business  on  the  following  business  day. 
(Emphasis  added.) 

Hence,  a  list  of  eligibles  expires  automatically  by  operation  of 
law  on  the  date  set  forth  in  the  examination  announcement,  and  in 
no  event  later  than  four  years  from  adoption  of  the  list.   Upon 
expiration,  all  names  are  removed  from  the  list  and  there  is  no 
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list  from  which  appointments  may  be  made.   Clementine  v.  Board  of 
Civil  Service  Commission  (1941)  47  Cal.App.2d  112. 

The  question  presented  here  is  whether  the  failure  of 
Commission  staff  to  perform  the  ministerial  duty  of  certification 
is  grounds  for  suspending  operation  of  the  rules  requiring  the 
certification  of  eligibles  to  be  made  from  an  existing  list.   In 
City  Attorney  Opinion  No.  1381,  we  opined  that  the  Commission  was 
not  empowered  to  certify  an  eligible  from  a  list  that  had  expired 
during  the  processing  period.   However,  in  that  case,  the  list  of 
eligibles  had  expired  prior  to  the  time  approvals  were  received 
from  the  Controller  and  the  Mayor  and  the  requisition,  although 
not  given  expedited  treatment,  had  been  processed  by  the 
Commission  in  the  normal  course  of  events.   In  the  instant  case, 
all  of  the  required  approvals  had  been  received  weeks  before  the 
list  of  eligibles  had  expired.   All  that  remained  was  the  purely 
ministerial  act,  mandated  by  the  Charter  and  the  Annual  Salary 
Ordinance,  of  certifying  eligibles  from  the  list,  and  all  of  the 
eligibles  remaining  on  the  list  should  have  been  certified. 
However,  not  only  were  the  requisitions  not  processed  within  a 
reasonable  time,  because  of  a  clerical  oversight  they  were  not 
processed  at  all. 

As  we  advised  in  City  Attorney  Opinion  No.  83-21,  dated 
March  25,  1983,  the  Commission's  authority  to  correct  errors  that 
occur  during  the  appointment  process  is  a  necessary  component  of 
its  mandate  to  determine  appointments  to  civil  service  positions 
on  the  basis  of  merit  and  fitness  and  is  an  appropriate  discharge 
of  its  duty  to  oversee  the  examination  and  certification 
process.   Based  on  the  facts  of  this  case,  we  have  concluded  that 
the  principles  of  estoppel  discussed  in  our  Opinion  No.  83-21 
apply  here.   We  therefore  advise  that  the  Commission  is  empowered 
to  perform  its  ministerial  duty  of  certifying  the  eligibles  from 
the  expired  Class  2324  Nursing  Supervisor  list  so  that  the 
appointment  process  may  proceed. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


C/  .Tu 


APPROVED:  ,  ^    Judith  A.  Boyajian 

Deputy  City  Attorney 


a.o-^<^ 


GEORGE  AGNOST   -^ 
City  Attorney 
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REQUESTED  BY: 
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Application  Of  The  Transit  Impact  DeveJ  opmenv: 
Fee  To  Properties  Leased  By  the  City. 

RUDY  NOTIIEriBERG 

General  Manager,  Public  Utilities  Conrnission 

BURK  E.  DELVEMTHAL 
THOMAS  J.  OWEN 
Deputy  City  Attorneys 


QUESTION  PRESEr:TED 


Is  the  Transit  Impact  Development  Fee  applicable  to  office 
space  leased  by  a  City  department  from  a  private  party? 


Yes 


CONCLUSION 


ANALYSIS 


The  facts,  as  you  have  informed  us,  are  as  follov/s.   The 
Payroll  Division  of  the  Controller's  Office  plans  to  lease 
certain  private  property  for  use  as  office  space.   This  property 
was  formerly  used  as  classrooms  by  the  Mission  Community  College 
Center,  an  agency  of  the  City  and  County  of  San  Francisco.   The 
owner  has  applied  for  a  permit  to  convert  the  property  to  office 
space.   You  have  asked  us  to  advise  you  whether  the  property  is 
therefore  subject  to  application  of  the  Fee. 

The  general  rule  is  that  a  municipal  corporation  will  not 
tax  or  impose  fees  upon  its  own  property.   To  do  so  would  merely 
increase  administrative  costs  without  creating  any  corresponding 
benefits.   See  Fall  v.  Marysville  (1861)  19  Cal.  391.   VJhile 
there  are  no  cases  dealing  directly  with  the  issue  of  imposition 
of  a  development  fee,  the  line  of  California  case  authority 
holding  that  municipal  property  is  exempt  from  municipal  taxation 
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provides  an  apt  analogy  supporting  the  conclusion  that  the 
development  fee  is  likewise  limited  in  its  application.   Low  v . 
Lewis  (1873)  46  Cal.549  ("The  property  of  the  municipal 
corporation  is  not  liable  to  taxation  for  municipal  purposes.   It 

cannot  tax  its  own  property);  People  v. Austin  (1874)  47  Cal.353 

(an  assessment,  being  but  a  portion  of  the  power  of  taxation, 
could  not  be  applied  to  municipal  property). 

The  TIDF  Ordinance  and  Rules,  however,  speak  in  terms  of 
the  responsibility  of  the  "owner"  or  "developer".   In  particular, 
Section  38.11  creates  a  lien  against  subject  property  where 
nonpayment  of  the  Fee  occurs,  and  Section  38.12  provides  that 
owners  of  parcels  liable  to  be  assessed  for  delinquent  accounts 
may  contest  the  lien  report.   Section  38.17  sets  forth  the  means 
of  giving  required  notices  "to  an  owner".   Rule  5.4  provides  that 
"[b]y  delivery  to  the  General  Manager  of  the  written  election  to 
pay  the  fee  by  installments,  the  owner  of  a  new  development  is 
obligated  to  pay  the  fee  in  monthly  installments   .   .   ,"   Rule 
7.2  provides  a  credit  to  the  owner  if  another  transit  assessment 
is  imposed  on  the  property,  and  Rule  8.1  allov;s  a  partial  refund 
to  an  owner  v;hose  building  is  demolished  prior  to  the  expiration 
of  its  estimated  useful  life. 

The  legislative  scheme  contemplates  that  the  owner  or 
developer,  and  not  the  tenant,  shall  be  responsible  for  payment 
of  the  Fee.   In  this  instance,  the  City  v/ill  merely  be  a  tenant; 
the  property  will  continue  to  be  privately  owned.   Therefore,  the 
status  of  the  tenant  as  a  City  department  does  not  affect  the 
applicability  of  the  Ordinance. 


Rudy  Nothenberg 


June  1,  1983 


You  are  therefore  advised  that  an  owner  or  developer  is 
subject  to  the  requirements  of  the  TIDF  Ordinance  when  space 
under  consideration  is  converted  to  offices  to  be  leased  by  a 
City  department. 


DATED: 


June  ],  1983 


APPROVED: 


GEORGE  AGnOST 
City  Attorney 


Respectfully  subnyLtted, 


BurK  E.  DelventHal 
Deputy  City  Attorney 

Thomas  J.^-lDwen 
Deputy  City  Attorney 
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QUESTIONS  PRESENTED 

1.  Is  a  coroner's  autopsy  report  subject  to  public 
disclosure  when  it  has  been  made  in  regard  to  a  possible  crime? 

2.  Is  a  coroner's  autopsy  report  subject  to  public 
disclosure  when  it  involves  a  notable  figure? 

CONCLUSIONS 

1.  The  coroner's  autopsy  report  is  not  subject  to  public 
disclosure,  at  least  until  the  death  certificate  has  been 
signed.   It  is  then  subject  to  disclosure  unless  it  is  part  of  a 
related  criminal  investigation  or  unless  the  facts  of  a 
particular  case  justify  a  refusal  to  disclose  it. 

2.  The  coroner's  autopsy  report  is  subject  to  disclosure 
when  it  involves  a  notable  figure  unless  the  facts  of  a 
particular  case  justify  a  refusal  to  disclose  it. 


INTRODUCTION 

It  is  settled  law  in  this  state  than  an  autopsy  report  is 
record  which  the  coroner  is  required  to  keep  and  is  therefore  a 
public  record,  which  a  citizen  may  inspect.  People  v.  Williams 
(1959)  174  Cal.App.2d  364,  390-391,  345  P. 2d  47;  Schindler  v. 
Superior  Court  (1958)  161  Cal.App.2d  513,  519-520,  327  P. 2d  68; 
People  V.  WardJow  (1981)  118  Cal.App.3d  375,  387-388,  173 
Cal.Rptr.  500. 

The  general  policy  of  the  state  Public  Records  Act 
(Government  Code  Section  6250  et  seq.  )  favors  disclosure  and 
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support  for  a  refusal  to  disclose  information  must  be  found,  if 
at  all,  among  the  specific  exceptions  to  that  general  policy 
enumerated  in  the  Act.   Johnson  v.  Winter  (1982)  127  Cal.App.3d 
435,  437,  179  Cal.Rptr.  585.   Government  Code  Section  6254 
provides  an  exemption  from  disclosure  for  particular  records. 
Subdivision  (c)  exempts  " [p] er sonnnel ,  medical,  or  similar  files, 
the  disclosure  of  which  would  constitute  an  unwarranted  invasion 
of  personal  privacy."   Subdivision  (f)  exempts  "records  of  .  .  . 
investigations  conducted  by  .  .  .  any  state  or  local  police 
agency,  or  any  such  investigatory  .  .  .  files  compiled  by  any 
other  state  or  local  police  agency,  or  any  such  investigatory  .  . 
.  files  compiled  by  any  other  state  or  local  agency  for  .  .  .  law 
enforcement  .  .  .  purposes."   In  addition.  Section  6255  of  the 
Government  Code  provides: 

The  agency  shall  justify  withholding  any 
record  by  demonstrating  that  the  record  in 
question  is  exempt  under  express  provisions  of 
this  chapter  or  that  on  the  facts  of  the 
particular  case  the  public  interest  served  by  not 
making  the  record  public  clearly  outweighs  the 
public  interest  served  by  disclosure  of  the 
recor  d  .   [Emphasis  added.] 

To  answer  the  questions  you  have  presented,  we  turn  first 
to  an  analysis  of  Government  Code  Section  6254(f)  as  a  basis  for 
refusal  to  disclose  an  autopsy  report,  then  to  an  analysis  of 
Government  Code  Section  6254(c)  as  a  basis  for  refusal.   Finally, 
we  consider  the  effect  of  Government  Code  Section  6255. 

ANALYSIS 

Government  Code  Section  6254(f) 


The  coroner's  office  is  considered  a  local  law  enforcement 
agency  when  its  primary  function  is  the  performance  of  duties  set 
forth  in  Sections  27469  and  27491  to  27491.4,  inclusive,  of  the 
Government  Code.   See  Penal  Code  Section  830.31,  subdivision  (f). 

Government  Code  Section  27469  provides  for  situations  in 
which  the  coroner  shall  discharge  the  duties  of  a  sheriff. 
Government  Code  Section  27491  provides  in  relevant  part: 

It  shall  be  the  duty  of  the  coroner  to 
inquire  into  and  determine  the  circumstances, 
manner,  and  cause  of  all  violent,  sudden  or 
unusual  deaths;   unattended  deaths;   deaths 
wherein  the  deceased  has  not  been  attended  by  a 
physician  in  the  20  days  before  death;   deaths 
related  to  or  following  known  or  suspected 
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self-induced  or  criminal  abortion;   known  or 
suspected  homicide,  suicide,  or  accidental 
poisoning;   deaths  known  or  suspected  as 
resulting  in  whole  or  in  part  from  or  related  to 
accident  or  injury  either  old  or  recent;   deaths 
due  to  drowning,  fire,  hanging,  gunshot, 
stabbing,  cutting,  exposure,  starvation,  acute 
alcoholism,  drug  addiction,  strangulation, 
aspiration,  or  where  the  suspected  cause  of  death 
is  sudden  infant  death  syndrome;   death  in  whole 
or  in  part  occasioned  by  criminal  means;   deaths 
associated  with  a  known  or  alleged  rape  or  crime 
against  nature;   deaths  in  prison  or  while  under 
sentence;   deaths  known  or  suspected  as  due  to 
contagious  disease  and  constituting  a  public 
hazard;   deaths  from  occupational  diseases  or 
occupational  hazards;   deaths  of  patients  in 
state  mental  hospitals  serving  the  mentally 
disabled  and  operated  by  the  State  Department  of 
Mental  Health;   deaths  of  patients  in  state 
hospitals  serving  the  developmental ly  disabled 
and  operated  by  the  State  Department  of 
Developmental  Services;   deaths  under  such 
circumstances  as  to  afford  a  reasonable  ground  to 
suspect  that  the  death  was  caused  by  the  criminal 
act  of  another,  or  any  deaths  reported  by 
physicians  or  other  persons  having  knowledge  of 
death  for  inquiry  by  coroner.   Inquiry  in  this 
section  does  not  include  those  investigative 
functions  usually  performed  by  other  law 
enforcement  agencies. 

In  any  case  in  which  the  coroner  conducts  an 
inquiry  pursuant  to  this  section,  the  coroner  or 
a  deputy  shall  personally  sign  the  certificate  of 
death.   .  .  . 

The  coroner  shall  have  discretion  to 
determine  the  extent  of  inquiry  to  be  made  into 
any  death  occurring  under  natural  circumstances 
and  falling  within  the  provisions  of  this 
section,  and  if  inquiry  determines  that  the 
physician  of  record  has  sufficient  knowledge  to 
reasonably  state  the  cause  of  a  death  occurring 
under  natural  circumstances,  the  coroner  may 
authorize  that  physician  to  sign  the  certificate 
of  death. 

In  cases  where  the  circumstances  of  death  afford 
reasonable  ground  to  suspect  a  criminal  act.  Government  Code 
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Section  27491. J  requires  the  coroner  to  report  imniediately  to 
police  officials.   On  being  informed  of  a  death  and  finding  it  to 
fall  into  the  classification  of  deaths  requiring  inquiry,  the 
coroner  may  immediately  proceed  to  where  the  body  lies,  examine 
the  body,  inquire  into  the  circumstances,  manner  and  means  of 
death,  and  if  circumstances  warrant,  order  the  body's  removal  for 
further  investigation.   The  body  cannot,  in  fact,  be  disturbed  or 
moved  without  the  coroner's  permission.   Government  Code  Section 
2749]. 2.   Under  the  terms  of  Government  Code  Section  27491.25, 
the  coroner  is  required,  with  several  exceptions,  to  take  blood 
and  urine  samples  of  those  who  have  died  in  motor  vehicle 
accidents  and  to  test  them  for  alcohol  and  drug  content. 
Government  Code  Section  27491.3  concerns  the  possession  and 
disposition  of  the  property  of  the  deceased  at  the  scene  of  death 
and  allows  the  coroner  to  seal  the  premises,  but  not  in  such  a 
manner  as  to  interfere  with  the  investigation  being  conducted  by 
"other  law  enforcement  agencies".   Finally,  Government  Code 
Section  2749]. 4  concerns  inquiry  into  deaths  suspected  to  be 
caused  by  sudden  infant  death  syndrome. 

The  laws  cited  above  are  part  of  a  larger  pattern.   As 
the  Court  of  Appeal  explained  in  Gray  v.  Southern  Pacific  Co. 
(1937)  2]  Cal.App.2d  240,  244,  68  P. 2d  1011:   "The  policy  of  the 
laws  of  this  state  and  their  specific  provisions  require  that  the 
cause  of  every  death  shall  be  known."   To  that  end,  no  person  may 
dispose  of  human  remains  without  a  death  certificate  and  a  permit 
for  disposition.   See  Health  and  Safety  Code  Section  10375.   The 
death  certificate  must  ordinarily  be  made  and  signed  by  the 
physician  last  in  attendance  on  the  deceased.   Health  and  Safety 
Code  Section  J0225.   However,  a  physician,  funeral  director  or 
other  person  must  immediately  notify  the  coroner  if  death 
occurred  without  medical  attention,  during  the  continued  absence 
of  the  attending  physician,  where  the  attending  physician  is 
unable  to  state  the  cause  of  death,  where  suicide  is  suspected, 
fol]owing  an  injury  or  accident,  or  under  circumstances  affording 
reasonable  ground  to  suspect  that  death  was  caused  by  the 
criminal  act  of  another.   Health  and  Safety  Code  Section  10250. 
The  coroner  whose  duty  it  is  to  investigate  such  death  shall 
ascertain  as  many  as  possible  of  the  facts  required  by  law. 
Health  and  Safety  Code  Section  10251.   The  coroner  then  prepares 
and  signs  the  death  certificate.   Health  and  Safety  Code  Section 
10252. 

.  .  .  In  this  certificate  the  coroner  must 
state  the  name  of  the  disease  causing  death,  or, 
if  from  external  causes,  the  means  of  death,  and 
whether  (probably)  accidental,  suicidal  or 
homicidal.   The  question  immediately  arises,  if 
the  attending  physician  is  unable  to  state  the 
cause  of  death,  how  is  the  coroner,  whose 
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connection  with  the  case  commences  after  death 
has  ensued,  to  be  placed  in  a  position  to  do  so? 
Obviously,  it  must  be  by  an  examination  of  the 
body.   It  is  equally  obvious  that  such  an 
examination,  in  order  to  comply  with  the 
requirements  of  the  last-mentioned  section  of  the 
act,  must  be  thorough,  and  may  in  many  cases 
entail  the  opening  of  the  body  and  an  examination 
of  its  organs  or  such  of  them  as  result  in 
furnishing  the  desired  information.   A  proper 
examination  "to  establish  the  cause  of  death 
should  show  not  only  a  cause,  but  should  exclude 
all  other  supposable  or  possible  causes". 
[Citation. ] 

Gray,  supra,  21  Cal.App.2d  at  245.   See  also  Huntly  v.  Zurich 
General  Accident  and  Liability  Insurance  Company  (1929)  100 
Cal.App.  201,  213-214,  280  P.  163.   There,  the  court  stated:   "A 
coroner  may  order  an  autopsy  when,  in  his  judgment,  that  is  the 
appropriate  means  of  ascertaining  the  cause  of  death,  and  this  he 
may  do  without  the  consent  of  the  family  of  the  deceased." 

Also,  pursuant  to  Government  Code  Section  27520: 

The  coroner  shall  perform  or  cause  to  be 
performed  an  autopsy  on  a  decedent  if  the 
surviving  spouse  requests  him  to  do  so  in 
writing.   If  there  is  no  surviving  spouse,  the 
coroner  shall  perform  the  autopsy  if  requested  to 
do  so  in  writing  by  a  surviving  child  or  parent, 
or  if  there  is  no  surviving  child  or  parent,  by 
the  next  of  kin  of  the  deceased.  .  .  . 

The  detailed  medical  findings  which  result  from  an  autopsy 
are  either  put  in  writing  or  permanently  preserved  on  recording 
discs  or  other  similar  recording  media  and  must  include  all 
positive  and  negative  findings  pertinent  to  establishing  the 
cause  of  death  and  this,  along  with  the  written  opinions  and 
conclusions  of  the  examining  physician,  shall  be  included  in  the 
coroner's  record  of  the  death.   Government  Code  Section  27491.4. 

Government  Code  Section  27463  provides: 

The  coroner  shall  keep  an  official  register, 
labeled  "Coroner's  Register,"  with  pages 
numbered,  indexed  and  bound,  in  which  he  shall 
enter : 

(a)  The  name  and  any  aliases  of  the  deceased, 
when  known,  including  such  description  as  may  be 
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sufficient  for  identification  and  which  may,  in 
his  discretion,  include  fingerprint  records. 

(b)  A  narrative  summary  of  the  circumstances 
leading  to  and  surrounding  the  death,  together 
with  names  and  addresses  of  any  witnesses  to  such 
events . 

(c)  The  property  taken  from  the  person  or 
premises  of  the  deceased  by  the  coroner  or  by  any 
other  law  enforcement  agency  or  officer. 

(d)  The  disposition  of  any  property  or  moneys 

so  taken  . 

(e)  The  cause  of  death,  when  known,  with 
reference  or  direction  to  the  detailed  medical 
reports  upon  which  decision  as  to  cause  of  death 
has  been  based. 

(f)  Information  as  to  disposition  of  the 
remains . 

(g)  Persons  notified  of  the  death,  together 
with  a  notation  of  any  unsuccessful  attempts  at 
notification . 

Government  Code  Section  27463.5  provides:   "In  lieu  of  the 
'coroner's  register,'  the  coroner  may  keep  an  official  file  for 
each  deceased  person  containing  all  the  information  required  by 
Section  27463.  ..." 

Because  the  coroner  frequently  acts  as  a  peace  officer  who 
conducts  inquiries,  including  autopsies,  for  law  enforcement 
purposes,  any  investigatory  files,  including  autopsy  reports, 
compiled  by  the  coroner  for  such  purposes  are  exempt  from  public 
disclosure  under  Government  Code  Section  6254(f).   However, 
"investigatory  files  compiled  for  law  enforcement  purposes" 
refers  to  the  enforcement  of  penal  statutes,  and  therefore  the 
exemption  applies  only  to  situations  where  there  is  a  definite, 
concrete  prospect  of  future  criminal  law  enforcement 
proceedings.   State  of  California  ex  rel .  Division  of  Industrial 
Safety  v.  Superior  Court  of  Los  Angeles  County  (1974)  43 
Cal.App.3d  778,  784-785,  117  CaJ.Rptr,  726.   Thus,  when  the 
coroner's  inquiry  rules  out  this  prospect,  upon  completion  of  the 
inquiry,  all  investigatory  files,  including  autopsy  reports,  are 
subject  to  public  disclosure. 

The  coroner's  inquiry  may  not  rule  out,  but  rather  may 
enhance,  the  prospect  of  future  criminal  law  enforcement 
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proceedings.   In  such  instances,  after  completion  of  the 
coroner's  inquiry,  the  coroner's  investigatory  files  presumably 
become  part  of  the  investigatory  files  of  other  law  enforcement 
agencies.   Under  Government  Code  Section  6254(f),  the  coroner's 
investigatory  files,  including  autopsy  reports,  are  then  still 
exempt  from  public  disclosure. 

A  second  exemption  from  public  disclosure  after  the 
completion  of  the  coroner's  inquiry  occurs  under  Government  Code 
Section  6255,  i.e.,  when  the  facts  of  the  particular  situation 
justify  a  refusal  to  make  the  coroner's  information  public.   See 
Memorandum  of  the  Marin  County  Counsel  to  the  County  of  Marin 
Coroner's  Office,  dated  December  11,  1980. 

Vie  note,  however,  that,  except  to  the  extent  that 
disclosure  would  endanger  the  safety  of  a  person  involved  in  an 
investigation  or  would  endanger  the  successful  completion  of  the 
investigation  or  of  a  related  investigation,  certain  information 
must  still  be  released.   Section  6254(f)  should  be  consulted  for 
pertinent  details. 

Government  Code  Section  6254(c) 

We  turn  to  a  consideration  of  the  question  whether  an 
autopsy  report  may  be  exempt  from  disclosure  because  it  is  a 
"medical"  or  "similar"  file,  "the  disclosure  of  which  would 
constitute  an  unwarranted  invasion  of  personal  privacy".   We  find 
no  basis  for  such  exemption  in  general,  although  the  facts  of  a 
particular  case  may  justify  an  exemption  under  Government  Code 
Section  6255. 

Generally,  it  has  been  held  that  no  privilege  attaches  to 
information  obtained  in  performing  an  autopsy  upon  a  corpse.   The 
rule  is  based  upon  the  fact  that  the  object  of  the  statutory 
privilege  attached  to  confidential  communications  between  patient 
and  physician  -  i.e.,  to  encourage  patients  to  disclose  freely 
all  relevant  facts  in  order  to  facilitate  diagnosis  and  treatment 
-  is  not  violated  by  the  disclosure  of  the  results  of  an  autopsy 
and  that  the  relation  of  physician  and  patient  cannot  exist 
between  a  physician  and  a  dead  person.   Annot.,  "Evidence: 
privilege  as  to  facts  learned  on  autopsy  or  post-mortem 
examination,"  58  A.L.R.  1134.   As  the  California  Supreme  Court 
stated  in  Harrison  v.  Sutter  Street  Railway  Company  (1897)  116 
Cal .  156,  166,  47  P.  1019: 

.  .  .  A  dead  man  is  not  a  "patient,"  capable  of 
sustaining  the  relation  of  confidence  toward  his 
physician  which  is  the  foundation  of  the  rule 
given  in  the  statute,  but  is  a  mere  piece  of 
senseless  clay  which  has  passed  beyond  the  reach 
of  human  prescription,  medical  or  otherwise. 
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We  are  not  dealing  here  with  a  question  of  evidence  and  the 
privilege  which  attaches  to  physician-patient  communications,  but 
the  rule  of  law  on  this  question  strongly  indicates  that  an 
autopsy  report  would  not  be  exempt  from  public  disclosure. 
Moreover,  the  California  courts  have  ruled  that  the  right  of 
privacy  does  not  survive  but  dies  with  a  person.   Hendrickson  v. 
California  Newspapers,  Inc.  (1975)  48  Cal.App.3d  59,  62,  121 
Cal.Rptr.  429;  Lugosi  v.  Universal  Pictures  (1979)  25  Cal.3d  813, 
821-822,  160  Cal.Rptr.  323,  603  P. 2d  425.   And  the  right  of 
privacy  is  a  purely  personal  one  which  does  not  extend  to 
surviving  kin.   See,  for  example,  James  v.  Screen  Gems,  Inc. 
(1959)  174  Cal.App.2d  650,  653-654,  344  P. 2d  799;  Werner  v. 
Times-Mirror  Co.  (1961)  193  Cal.App.2d  111,  118,  14  Cal.Rptr. 
208;  Lugosi,  supra,  at  821.   Again,  there  is  a  strong  indication 
that  an  autopsy  report  would  not  be  exempt  from  disclosure  under 
Government  Code  Section  6254(c). 

The  judicial  decisions  which  arise  from  closely  analogous 
circumstances  are  Rome  Sentinel  Company  v.  Boustedt  (1964)  43 
Misc. 2d  598,  252  N.y.S.2d  10,  and  Meriden  Record  Company  v. 
Browning  (1971)  6  Conn.Cir.  633,  294  A. 2d  646.   In  the  first 
case,  a  man  died  at  a  motel;  his  death  and  the  fact  that  his  next 
of  kin  were  unknown  were  reported  in  the  local  newspaper.   The 
county  coroner  investigated  the  cause  of  death  and  filed  a  death 
certificate.   When  the  newspaper  applied  for  a  copy  of  the 
certificate,  the  application  was  denied  under  a  state  law 
directing  that  copies  be  issued  unless  they  do  not  "appear  to  be 
necessary  or  required  for  judicial  or  other  proper  purposes" . 
Thus,  the  question  before  the  court  was  whether  the  issue  of  a 
copy  of  the  death  certificate  to  a  newspaper  was  a  "proper 
purpose" . 

The  court  first  discussed  the  public's  right  to  know, 
stating  at  252  N.Y.S.2d  12: 

.  .  .   The  public's  right  to  know  and  be 
informed  on  the  activities  of  public  figures  is 
practically  absolute  unless  commercialization  may 
be  shown.   [Citations.]   Even  the  ordinary 
citizen  may  be  newsworthy  under  certain 
circumstances.   Whether  the  event  be  a  calamity 
or  an  honor,  it  may  be  one  in  which  his  neighbors 
have  a  legitimate  interest.   During  this  brief 
period  and  for  a  reasonable  time  thereafter, 
pictures,  stories  and  comments  may  be  made 
without  his  consent.   [Citations.]   Placing  the 
circumstances  here  within  that  framework,  a 
sudden  death  in  a  place  of  public  accommodation, 
is  a  matter  which  clearly  falls  within  that 
legitimate  area  of  the  public's  right  to  know. 
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The  court  then  turned  to  the  state  law  involved,  noting  a 
strong  p^!icy  in  favor  of  pubJic  access  to  public  records.   Id., 
at  12-13.   The  court  concluded,  id.    at  14:   "It  cannot  be  held 
that  routine  publication  of  the  cause  of  death  as  a  matter  of 
public  interest  in  a  newspaper  is,  as  a  matter  of  law,  an 
impr  op.f  r  p  j  rp.-  s^-- . " 

In  the  Meriden  Record  Company  case,  a  newspaper  sought  a 
copy  of  the  "death  record"  and  certificate  of  a  certain  person. 
The  copy  was  denied  on  the  basis  of  a  statutory  provision  very 
like  our  Section  6254(c).   The  Connecticut  law  stated: 
[Personnel  or  medical  files  and  similar  files  the  disclosure  of 
which  would  constitute  an  invasion  of  personal  privacy  .  .  . 
shall  not  be  deemed  public  records  for  the  purposes  of  this 
section."   The  commissioner  of  health  asserted  that  "[a]mong  the 
causes  of  death  sometimes  mentioned  are  references  to  syphilis, 
miscarriages,  cancer,  tuberculosis,  alcoholism  and  other  matters 
which  at  least  some  people  would  feel  constitute  an  invasion  of 
privacy"  and  that  "[f]or  these  reasons  we  have  always  made  a 
practice  not  to  consider  the  diagnosis  of  cause  of  death  a  public 
record  which  is  open  to  public  inspection."   294  A. 2d  at  648. 

The  court  considered  the  common  law  right  to  inspect  public 
records  which  was  incorporated  into  the  state's  "right  to  know" 
law,  and  noted  that,  in  addition  to  exceptions  enumerated  by 
statute,  there  were  exceptions  which  had  to  be  made  on  a  case  by 
case  basis.   I_d.   Based  in  large  part  on  the  reasoning  of  the  New 
York  State  Court  in  the  Rome  Sentinel  Company  case,  and  upon  its 
own  in  camera  inspection  of  the  death  record  and  certificate,  the 
Connecticut  court  concluded  that  the  denial  was  not  for  a  just 
and  proper  cause  and  ordered  that  copies  of  the  record  and 
certificate  be  released. 

In  view  of  the  foregoing,  we  advise  that  an  autopsy  report 
may  not  be  exempt  from  disclosure  under  Government  Code  Section 
6254(c).   It  is  not  considered  a  medical  record  in  the  usual 
sense  of  that  term,  but  even  if  it  were  so  considered,  the 
deceased  would  have  no  right  of  privacy  which  could  be  violated 
by  its  release.   Nor  could  surviving  kin,  or  your  office,  assert 
a  right  of  privacy  on  the  deceased's  behalf. 
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QUESTION  PRESENTED 

Whether  under  current  juvenile  law  the  legal  requirement  of 
"investigation"  of  an  apparently  homeless  youth  is  required  when 
the  youth  is  admitted  to  an  emergency  shelter  funded  with  City 
and/or  public  funds. 


Yes. 


CONCLUSION 


ANALYSIS 


You  have  asked  this  office  for  an  opinion  concerning  the 
legality  of  tne  proposed  emergency  shelter  for  homeless  youth 
(Board  of  Supervisors  File  No.  179-83-1). 

You  have  asked  whether  the  legal  requirements  of 
"investigation"  of  homeless  youth  will  be  applied  to  a  shelter 
maintained  with  City  and/or  public  funds  under  current  juvenile 
law,  with  special  reference  to  California  Welfare  and 
Institutions  Code  (hereinafter  "W  &  I  Code")  Sections  300,  307.5, 
and  328.   We  look  first  to  the  relevant  provisions  of  the 
juvenile  law. 

W  &  I  Code  Section  300  provides  that  any  youth  under  age  18 
is  within  the  jurisdiction  of  the  juvenile  court  and  may  be 
adjuaged  a  dependent  if  he  or  she  is  within  any  of  the  following 
definitions: 
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(a)  Who  is  in  need  of  proper  and  effective 
parental  care  or  control  and  has  no  parent  or 
guardian,  or  has  no  parent  or  guardian  willing  to 
exercise  or  capable  of  exercising  such  care  or 
control,  or  has  no  parent  or  guardian  actually 
exercising  such  care  or  control.   No  parent  shall  be 
found  to  be  incapable  of  exercising  proper  and 
effective  parental  care  or  control  solely  because  of 
a  physical  disability,  including,  but  not  limited 
to,  a  defect  in  the  visual  or  auditory  functions  of 
his  or  her  body,  unless  the  court  finds  that  the 
disability  prevents  the  parent  from  exercising  such 
care  or  control. 

(b)  Who  is  destitute,  or  who  is  not  provided 
with  the  necessities  of  life,  or  who  is  not  provided 
with  a  home  or  suitable  place  of  abode. 

(c)  Who  is  physically  dangerous  to  the  public 
because  of  a  mental  or  physical  deficiency,  disorder 
or  abnormality. 

(d)  Whose  home  is  an  unfit  place  for  him  by 
reason  of  neglect,  cruelty,  depravity,  or  physical 
abuse  of  either  of  his  parents,  or  of  his  guardian 
or  other  person  in  whose  custody  or  care  he  is. 

(e)  Who  has  been  freed  for  adoption  from  one  or 
both  parents  for  12  months  by  either  relinquishment 
or  termination  of  parental  rights  and  for  whom  an 
interlocutory  decree  has  not  been  granted  pursuant 
to  Section  224n  of  the  Civil  Code  or  an  adoption 
petition  has  not  been  granted.   (Emphasis  added.) 

A  youth  who  comes  to  the  proposed  emergency  shelter  for 
homeless  youth  may  be  a  person  within  the  jurisdiction  of  the 
juvenile  court  pursuant  to  any  one  of  the  above  described 
subsections  of  Section  300.   The  youth  may  be  literally  homeless, 
or  may  have  left  his  or  her  parents'  home  for  one  of  a  number  of 
reasons  (i.e.,  lack  of  parental  care  or  supervision,  family 
violence,  sexual  abuse  by  a  family  member,  etc.). 

The  subsection  which  is  most  directly  applicable  to  the 
question  you  have  raised,  however,  is  subdivision  (b) ,  which 
describes  a  child  who  is  "destitute,  or  who  is  not  provided  with 
tne  necessities  of  life,  or  who  is  not  provided  with  a  home  or 


Honorable  Daniel  M.  Hanlon        3  June  1,  1983 

OPINION  NO.  83-43 

suitable  place  of  abode."  (W  &  I  Code  Section  300  (b).)  The 
language  of  this  subsection  describes  a  "homeless  youth." 

The  juvenile  law  sets  out  specific  provisions  concerning 
minor  children  who  are  found  to  be  within  the  scope  of  Section 
300.  W  &  I  Code  Section  328  provides,  in  relevant  part: 

"[Wjhenever  the  probation  officer  has  cause  to 
believe  that  there  was  or  is  within  the  county,  or 
residing  therein,  a  person  within  the  provisions  of 
Section  300,  the  probation  officer  shall  immediately 
make  such  investigation  as  he  or  she  deems  necessary 
to  determine  whether  child  welfare  services  should 
be  offered  to  the  family  and  whether  proceedings  in 
the  juvenile  court  should  be  commenced.   If  the 
probation  officer  determines  that  it  is  appropriate 
to  offer  these  services  to  the  family,  the  probation 
officer  shall  make  a  referral  to  such  services 
pursuant  to  Chapter  5  (commencing  with  Section 
16500)  of  Part  4  of  Division  9." 

Welfare  and  Institutions  Code  Section  272  provides,  in 
relevant  part: 

The  board  of  supervisors  may  delegate  to  the 
county  welfare  department  all  or  part  of  the 
duties  of  the  probation  officer  .  .  .  concerning 
dependent  children  described  in  Section  300." 

The  Board  of  Supervisors  accordingly  enacted  San  Francisco 
Administrative  Code  Section  20.8,  pursuant  to  W  &  I  Code  Section 
272,  delegating  to  social  workers: 

" [A] 11  of  the  duties  of  the  probation  officer 
concerning  dependent  children  described  by  Section 
300  of  the  Welfare  and  Institutions  Code  to  the 
extent  such  duties  are  delegable  pursuant  to  Section 
272  of  the  Welfare  and  Institutions  Code." 
(Administrative  Code  §20. 8(b).) 

Thus,  social  workers  employed  by  the  Department  of  Social 
Services  nave  the  duties  of  probation  officers  with  respect  to 
dependent  children,  within  the  provisions  of  Section  300.  This 
includes  tne  duty  to  investigate  the  child's  circumstances  when 
reasonable  cause  exists  to  indicate  that  the  child  is  within  any 
of  the  provisions  of  Section  300.  (See  W  &  I  Code  Section  328, 
infra.) 
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When  a  youth  comes  to  stay  in  an  emergency  shelter  for 
homeless  youth,  the  mere  fact  of  the  youth's  "homelessness"  would 
bring  him  or  her  within  Section  300  (b) ,  as  discussed  above, 
since  she  or  he  ostensibly  is  a  minor  who  is  without  "a  home  or 
suitable  place  of  abode."   (W  &  I  Code  Section  300  (b).)   The 
youth's  circumstances  would  give  a  social  worker  sufficient  cause 
to  believe  that  the  youth  was  a  person  within  the  meaning  of 
Section  300  (b) ,  and  this  would  give  rise  to  a  duty  to 
investigate  pursuant  to  Section  328. 

You  have  asked  whether  Welfare  and  Institutions  Code 
Section  307.5  imposes  a  further  legal  requirement  of 
"investigation"  of  homeless  youth  who  are  taken  into  the  proposed 
emergency  shelter.  Section  307.5,  provides,  in  pertinent  part: 

".  .  .an  officer  who  takes  a  minor  suspected  of 
being  a  person  described  in  Section  300  into 
temporary  custody  pursuant  to  subdivision  (a)  of 
Section  305  may,  in  a  case  where  he  or  she  deems 
that  it  is  in  the  best  interest  of  the  minor  and  the 
public,  take  the  minor  to  a  community  service 
program  for  abused  or  neglected  children. 
Organizations  or  programs  receiving  referrals 
pursuant  to  this  section  shall  have  a  contract  or  an 
agreement  with  the  county  to  provide  shelter  care  or 
counseling.   Employees  of  a  program  receiving 
referrals  pursuant  to  this  section  are  "child  care 
custodians"  for  the  purpose  of  the  requirements  of 
Section  11166  of  the  Penal  Code.   The  receiving 
organization  shall  take  immediate  steps  to  notify 
the  minor's  parent,  guardian,  or  a  responsible 
relative  of  the  place  to  which  the  minor  was  taken." 

The  situation  posed  by  your  inquiry  does  not  fall  within 
the  ambit  of  Section  307.5,  inasmuch  as  that  section,  by  its 
terms,  applies  only  to  the  child  who  has  been  taken  into 
temporary  custody  by  a  peace  officer  and  is  thereafter  referred 
to  a  community  shelter,  as  an  alternative  provision  for  the 
child's  custody.   It  would  appear  that  youth  who  voluntarily  come 
to  stay  in  an  emergency  shelter  for  protection  for  any  period  of 
time,  are  not  within  the  scope  of  Section  307.5,  since  they  are 
not  placed  in  the  shelter  while  in  the  temporary  custody  of  a 
peace  officer.   Therefore,  the  requirement  that  the  receiving 
organization  "take  immediate  steps  to  notify  the  minor's  parent, 
guardian,  or  a  responsible  relative"  (W  &  I  Code  Section  307.5) 
of  the  minor's  whereabouts  would  not  be  imposed  on  the  proposed 
emergency  shelter  on  the  basis  of  this  statutory  provision. 
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Notwithstanding  the  limitations  of  Section  307.5,  however, 
any  custodian  of  a  youth  care  facility  who  becomes  aware  that  a 
youth  is  or  has  been  abused  or  neglected  has  an  absolute  duty  to 
report  any  such  abuse  or  neglect,  pursuant  to  California  Penal 
Code  Section  11166,  which  provides,  in  pertinent  part: 

"Any  child  care  custodian,  medical  practitioner, 
nonmedical  practitioner,  or  employee  of  a  child 
protective  agency  who  has  knowledge  of  or  observes  a 
child  in  his  or  her  professional  capacity  or  within 
the  scope  of  his  or  her  employment  whom  he  or  she 
knows  or  reasonably  suspects  has  been  the  victim  of 
child  abuse  shall  report  immediately  or  as  soon  as 
practically  possible  by  telephone  and  shall  prepare 
and  send  a  written  report  thereof  within  36  hours  of 
receiving  the  information  concerning  the  incident. 
For  the  purposes  of  this  article,  "reasonable 
suspicion"  means  that  it  is  objectively  reasonable 
for  a  person  to  entertain  such  a  suspicion,  based 
upon  facts  that  could  cause  a  reasonable  person  in  a 
like  position,  drawing  when  appropriate  on  his  or 
her  training  and  experience,  to  suspect  child 
abuse. "1/   (Emphasis  added.) 

As  defined  in  Penal  Code  Section  11165,  the  term  "child 
abuse"  also  means  "the  neglect  of  a  child"  (Pen. Code  Section 
11165(g)).   Neglect  is  defined  in  Section  11165(g)  as  "the 


1/  According  to  Penal  Code  Section  11165(h),  the  term 
'child  care  custodian"  includes  any  of  the  following: 

"A  teacher,  administrative  officer,  supervisor  of 
child  welfare  and  attendance,  or  certificated  pupil 
personnel  employee  of  any  public  or  private  school; 
an  administrator  of  a  public  or  private  day  camp;  a 
licensed  day  care  worker;  an  administrator  of  a 
community  care  facility  licensed  to  care  for 
children;  headstart  teacher;  a  licensing  worker  or 
licensing  evaluator;  public  assistance  worker; 
employee  of  a  child  care  institution  including,  but 
not  limited  to,  foster  parents,  group  home  personnel 
and  personnel  of  residential  care  facilities;  a 
social  worker  or  a  probation  officer."   (Emphasis 
added.) 
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negligent  failure  of  a  person  having  the  care  or  custody  of  a 
child  to  provide  adequate  food,  clothing,  shelter ,  or  supervision 
where  no  physical  injury  to  the  child  has  occurred"  (Pen.  Code 
Section  11165(c)(2)).   Thus,  a  homeless  child  may  be  deemed  to  be 
a  "neglected"  child  within  the  definition  of  Penal  Code  Section 
1165.   If  a  child  care  custodian  in  the  proposed  emergency 
shelter  for  homeless  youth  became  aware  of  a  "neglected",  (i.e., 
homeless)  child,  it  would  be  within  the  custodian's  duty  to 
report  the  instance  of  neglect  to  the  appropriate  child 
protective  agency,  pursuant  to  Penal  Code  Section  11166. 

Finally,  as  a  matter  of  general  policy,  once  the  City  and 
County  of  San  Francisco  contracts  to  operate  a  shelter  program  to 
house  children,  even  on  an  emergency  basis,  the  City  will  be 
exposed  to  the  normal  liabilities  of  a  caretaker,  as  a  natural 
consequence  of  undertaking  that  responsibility.   This  liability 
is  particularly  foreseeable  in  the  situation  where  the  parents 
have  not  been  informed  of  the  child's  whereabouts  and  the  child 
is  later  injured  in  some  way  while  staying  in  a  City  and/or 
publicly  funded  emergency  shelter. 

For  example,  a  youth  who  has  run  away  from  his  parents' 
home  is  admitted  to  an  emergency  shelter  for  homeless  youth  in 
San  Francisco.   The  youth  remains  in  the  shelter  for  some  period 
of  time,  while  the  shelter  custodian  makes  no  attempt  to  locate 
the  youth's  parents,  notify  them  of  his  whereabouts,  or  otherwise 
investigate  the  youth's  situation.   The  youth  commits  suicide 
while  in  the  City  shelter. 

In  another  situation,  a  youth  who  is  admitted  to  an 
emergency  shelter  has  a  health  condition  that  requires  a 
life-sustaining  medication,  of  which  the  City  is  unaware.   The 
City  does  not  attempt  to  locate  and/or  notify  the  youth's  parents 
of  his  whereabouts,  and  the  youth  later  dies  while  in  the  shelter 
for  lack  of  the  particular  medicating  drug. 

After  the  youth's  death,  in  both  cases,  the  City  would  be 
compelled  to  notify  the  youth's  family  that  the  youth  had  been 
staying  the  City  shelter,  and  that  the  youth  had  died  in  the 
shelter.   Certainly  the  parents  in  both  of  these  circumstances 
would  very  likely  attempt  to  sue  the  City  and  County  of  San 
Francisco.   The  application  of  the  legal  "investigation" 
requirement  to  the  proposed  emergency  shelter  program  helps  to 
protect  tne  City  against  such  an  eventuality.   By  investigating 
the  circumstances  of  any  youth  to  whom  W  &  I  Code  Section  300 
applied,  and  by  notifying  the  parents  of  the  youth's  whereabouts, 
tne  City  would  significantly  lessen  its  exposure  to  potential 
legal  liability. 
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In  summary  the  investigation  requirements  of  Welfare  and 
Institutions  Code  Sections  300  and  328  clearly  encompass  homeless 
youth,  and  operate  to  impose  on  social  workers  and  probation 
officers  an  obligation  to  investigate  the  circumstances  of  youth 
who  are  admitted  to  the  emergency  shelters  maintained  by  City 
and/or  public  funds. 

Furthermore,  because  of  the  liabilities  to  which  the  City 
will  be  exposed  in  undertaking  to  fund  the  proposed  emergency 
shelter,  the  application  of  an  investigation  requirement  to  the 
shelter  is  also  advisable  in  order  to  lessen  the  City's  exposure 
to  such  potential  liabilities. 


APPROVED  BY: 


I  GEORGE 
City  Attorney 


M^ 


Respectfully  submitted, 
(5  -s  '^  '^•'O^ 


CRAIG  M.  McCABE 
Depu 


rney 


rULIA    TEN^ 
Legal   Assistant 
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REQUESTED  BY: 
PREPARED  BY: 


INSTALLATION  OF  FACILITIES  IN  THE  CITY  AND 
COUNTY  OF  SAN  FRANCISCO  BY  TRANSIT  DISTRICTS 
OPERATING  WITHIN  THE  CITY 

JEFFREY  LEE,  Director 
Department  of  Public  Works 

KATHLEEN  A.  FOLEY, 
Deputy  City  Attorney 


QUESTIONS  PRESENTED 

1.  Are  transit  districts  such  as  the  Golden  Gate  Bridge, 
Highway  and  Transit  District  (GGBHTD)  and  the  San  Mateo  County 
Transit  System  (SAMTRANS)  public  utilities  within  the  meaning  of 
the  Public  Works  Code? 

2.  How  should  permission  be  granted  a  transit  district  to 
install  transit  shelters  or  bus  stop  signs  in  sidewalk  areas? 

3.  What  legal  authority  as  contemplated  by  Public  Works 
Code  Section  335(c)  does  a  transit  district  have  for  placing  an 
encroachment  on  a  city  sidewalk? 

4.  What  liabilities  should  a  transit  district  be  required 
to  accept  for  permission  to  place  and  maintain  bus  shelters  and 
bus  stop  signs  in  San  Francisco? 

CONCLUSIONS 

1.  Yes,  transit  districts  are  public  utilities  within  the 
meaning  of  the  Public  Works  Code. 

2.  Permission  for  installation  of  transit  shelters  or  bus 
stop  signs  in  sidewalk  areas  may  be  granted  to  transit  districts 
as  permission  is  given  for  the  installation  of  other  utility 
facilities. 

3.  The  legal  authority  to  which  the  Public  Works  Code 
refers  is  that  contained  in  the  documents  creating  the  utility. 

4.  A  transit  district  should  accept  all  potential 
liabilities  inherent  in  the  installation,  maintenance  and  use  of 
facilities  which  enhance  its  performance  as  a  public  utility. 


(415)  864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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1.  The  Golden  Gate  Bridge,  Highway  and  Transit  District 
(GGBHD)  and  the  San  Mateo  County  Transit  System  (SAMTRANS) 
transportation  systems  are  utilities  within  the  meaning  of  the 
Public  Works  Code. 

Public  utilities  generally  consist  of  property  devoted  by 
the  owner  to  a  service  which  is  useful  to  the  public  and  which 
the  public  has  the  right  to  have  rendered  with  reasonable 
efficiency  and  at  proper  charges.   A  transportation  system  is  a 
public  utility.   (Piatt  v.  City  and  County  of  San  Francisco 
[1910]  158  Cal.  74.)   Hence,  the  GGBHTD  and  SAMTRANS  systems  are 
public  utilities. 

2.  The  City  and  County  of  San  Francisco  retains  control  of 
and  police  power  over  its  streets  and  sidewalks.   Article  18  of 
the  San  Francisco  Public  Works  Code  provides  for  the  method  of 
permitting  installation  of  utility  facilities. 

A  "utility  facility"  includes  "poles  or  other  overhead 
supporting  structures,  with  any  appurtenances,  or  any  other 
structures  of  any  nature,  upon,  in,  over  or  under  the  streets  or 
places  .  .  .  which  are  used  for  the  purpose  of  supplying  or 
conveying  any  services  or  substances  ..."   (Public  Works  Code 
Section  900 (m) .) 

The  following  section.  Section  901,  requires  compliance 
with  the  permit  provisions  of  Article  8  of  the  Code  by  the 
utility  prior  to  installation  of  a  utility  facility  by  first 
submitting  a  written  application  to  the  Director  of  Public  Works 
to  perform  the  work.   Compliance  with  these  articles  is 
sufficient  to  allow  the  granting  of  permission  for  the 
installation  of  bus  stop  signs  and  transit  shelters. 

3.  Public  Works  Code  Section  335(c)  states  that  an 
applicant  for  a  street  excavation  permit  must  "show  legal 
authority  to  occupy  and  use,  for  the  purpose  mentioned  in  said 
application,  the  street,  alleys,  sidewalks  or  other  public  places 
wherein  the  excavation  is  proposed  to  be  made." 

The  "legal  authority"  required  is  the  empowerment  given  to 
the  transit  districts  to  perform  certain  acts. 

GGBHTD  receives  its  authority  from  Streets  and  Highways 
Code  Sections  27550,  et  seq.   Section  27550  reads: 
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"The  district  may  study,  construct,  acquire, 
improve,  maintain,  and  operate  any  and  all  modes  of 
transportation  within  or  partly  outside  the 
district,  including,  but  not  limited  to,  water 
transportation;  may  join  with  any  cities,  counties, 
districts,  or  state  agencies,  or  any  combinations 
thereof,  to  study  and  to  provide  any  such  mode  of 
transportation  as  may  be  deemed  by  the  board  to  be 
reasonable  and  appropriate  to  provide  or  to  assist 
in  providing  transportation  within  or  partly  outside 
the  district;  and  may  pay  for  or  finance,  in  whole 
or  in  part,  any  such  study  and  any  such  mode  of 
transportation." 

Section  27552  indicates  that  if  GGBHTD  chooses,  it  may 
construct  a  rail  tunnel  within  the  City  and  County  of  San 
Francisco,  thus  contemplating  physical  occupation  of  portions  of 
San  Francisco. 

The  language  of  the  Code  is  broad  enough  to  give  GGBHTD  the 
legal  authority  to  use  San  Francisco  streets  for  transportation 
purposes . 

SAMTRANS  is  created  by  and  receives  its  powers  from  Public 
Utilities  Code  Sections  103000,  et  seq.   Section  103280  gives 
SAMTRANS  the  authority  to  provide  transit  service  inside  or 
outside  the  transit  district.   In  referring  to  transit 
facilities.  Section  103282  reads: 

The  district  may  acquire,  construct,  own, 
operate,  control,  or  use  rights-of-way,  rail  lines, 
buslines,  stations,  platforms,  switches,  yards, 
terminals,  parking  lots,  and  any  and  all  facilities 
necessary  or  convenient  for  transit  service  within 
or  without  the  district,  underground,  upon,  or  above 
the  ground  and  under,  upon,  or  over  public  streets 
or  other  public  ways  or  waterways,  together  with  all 
physical  structures  necessary  or  convenient  for  the 
access  of  persons  or  vehicles  thereto,  and  may 
acquire  any  interest  in,  or  rights  to,  the  use  or 
joint  use  of  any  or  all  of  the  foregoing." 

It  is  clear  that  SAMTRANS  is  also  authorized  to  occupy  San 
Francisco  streets  and  sidewalks  for  use  of  its  busses  and  other 
facilities. 
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4.   The  following  language  should  be  inserted  in  permits, 
agreements  or  contracts  with  transit  districts  when  permission  is 
granted  to  them  to  install  bus  signs  and  transit  shelters  within 
the  City  and  County  of  San  Francisco: 

"The  district  shall  indemnify  and  hold  harmless  the  City 
and  County  of  San  Francisco  and  its  officers  and  employees  from 
and  against  any  and  all  claims,  demands  and  actions  arising  for 
any  cause,  resulting  from  the  installation,  maintenance  and  use 
by  the  district  of  bus  signs  or  transit  shelters  as  specified  in 
tnis  permit  [or  agreement]  and  to  assume  the  defense  of  the  City 
and  County  of  San  Francisco  against  all  such  claims,  demands,  and 
actions  except,  however,  those  claims,  demands,  and  actions 
arising  out  of  intentional  acts  or  negligent  acts  of  commission 
or  ommission  on  tne  part  of  the  City  and  County  of  San  Francisco. 

"Tne  District  further  agrees  to  compensate  the  City  and 
County  of  San  Francisco  in  full  for  all  damage  to  property  of  the 
City  and  County  of  San  Francisco,  or  to  public  property  under  its 
jurisdiction,  resulting  from  the  installation,  maintenance  and 
use  of  ous  signs  and  transit  shelters  as  specified  in  this  permit 
[or  agreement]  in  San  Francisco  by  the  District,  except  when  such 
damage  is  caused  by  intentional  acts  or  negligent  acts  of 
commission  or  omission  on  the  part  of  the  City  and  County  of  San 
Francisco. " 

Respectfully  submitted. 


KATHLEEN  A.  FOLEY 
Deputy  City  Attorney 


APPROVED: 


georgeagI^ost       ^ 
city  Attorney 
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SUBJECT: 


Prorated  Vacation  Allowance  for  Terminated 
Employee  With  Lp.fs    Than  One  Year'?  Concinuoup 
Service 


REQUESTED  DY :    JOHN  J.  V?ALSI1 

General  Manager,  Personnel  ^^CUiVIEiMTS  DEf'T. 

Civil  Service  ConnisFion 

JUL  1  2  Wd 

PREPARED  BY:     MICHAEL  C.  KILLELEA  ^„„  ^„ 

JUDITH  A.  BOYAJIAN  Pnm  .'^''^r^fJlt^ 

Deputy  City  Attorney? 


QUESTION  PRESENTED 

If  an  employee  of  the  City  and  County  of  San  Francisco  who 
terminates  employment  prior  to  completing  one  year  of  continuous 
service  entitled  to  prorated  vacation  pay? 


CONCLUSION 


No. 


ANALYSIS 


San  Francisco  Charter  Section  8.440  sets  forth  the 
provisions  v;ith  respect  to  annual  vacations  for  City  employees 
Section  8.440  provides  in  relevant  part  as  follows: 

(a)   Every  person  employed  in  the  city  and 
county  service  shall  be  allowed  a  vacation  with 
pay  annually,  as  long  as  he  continues  in  his 

employment,  as  follows: 

(1)   After  one  years'  [sic]  continuous 
service,  10  working  days. 


( f )   An  employee  v;ith  one  year  or  more  of 
service  who  ceases  to  be  employed  by  the  city  and 


Mr.  John  J.  WalPh 


June  22,  1983 


county  and  who  ha?  neither  received  nor  waived 
hi?  current  annual  vacation  allowance  p  h  a  1 1 
receive  a  pro-rata  paynent  for  all  service 
performed  since  January  1  of  the  calendar  year  in 
which  he  cease?  to  be  employed,  together  v/ith  an 
anount  equivalent  to  any  accumulated  vacation 
allowance?  due  him. 

(g)   The  board  of  supervisors  shall  enact  any 
and  all  ordinances  necessary  to  administer, 
interpret  and  regulate  the  provisions  of 
Subsections  (a)  through  (f)  of  this  section. 
(Emphasis  added.) 

Pursuant  to  the  provisions  of  subsection  (g),  _sjj£r_a,  the 
Board  of  Supervisors  adopted  San  Francisco  Administrative  Code 
Sections  16.10  et^  sec^.  ,  which  govern  the  calculation  and 
accumulation  of  vacation  allowances.   Section  IG.ll  of  the  San 
Francisco  Administrative  Code  provides,  in  pertinent  part,  as 
follows : 

(c)  No  employee  is  entitled  to  a  vacation 
allov;ance  until  the  employee  ha?  completed  one 
year  of  continuous  service.  .  . 


(e)   An  employee  shall  be  awarded  the 
employee's  vacation  allov^/ance  on  January  1  of  the 
year  follov/ing  the  year  in  which  the  allowance  i? 
accrued.  .  .  .  ^ 


In  S u a s t e ; 


Plastic  Dress-Up  Co.  (1982)  31  Cal.3d  774,  a 


private  employer's  vacation  policy  provided  that  an  employee  did 
not  become  eligible  for  paid  vacation  until  each  anniversary  date 
of  his  or  her  employment.   Thus,  although  Mr.  Suastez  had  worked 
for  the  company  from  October,  1972  until  July,  1978,  he  did  not 
receive  any  payment  for  vacation  accrued  since  October,  1977 


^  In  addition  to  the  one-year  waiting  requirement  for  a 
paid  vacation.  Civil  Service  Rule  22.02  requires  a  City  employee 
to  complete  six  months  of  continuous  service  before  becoming 
eligible  for  paid  sick  leave.   Moreover,  pursuant  to  Charter 
Section  8.340,  completion  of  a  probationary  period  of  from  six  to 
twelve  months  (depending  on  the  job  classification)  is  required 
before  the  selection  process  has  been  completed. 


Mr 


John  J.  WalPh 


June  22,  1983 


because  he  wa?  terminated  prior  to  hi?  anniversary  date  in  1978. 
California  Labor  Code  Section  227.3  prohibit?  an  employment 
policy  providing  for  the  forfeiture  of  vested  vacation  tine  upon 
termination;  hence,  the  only  issue  before  the  Court  v/as  when 
vacation  becomes  "vested"  under  Section  227.3.   The  Court  held 
that  vacation  pay  is  a  form  of  deferred  compensation  for  past 
services,  and  a  proportionate  right  to  paid  vacation  vests  as  the 
labor  is  rendered.   Thus,  Mr.  Suastez  v,'as  entitled  to  receive  a 
prorated  share  of  vacation  pay  upon  termination  of  employment. 

You  inquire  v;hether  the  Suastez  decision  supersedes  the  San 
Francisco  Charter  and  ordinances  governing  vacation  allov.'ances 
insofar  as  they  provide  for  paid  vacation  only  after  one  year's 
continuous  service  and  make  no  provision  for  prorated  vacation 
pay  upon  termination  unless  an  employee  has  been  in  continuous 
service  for  one  year  or  more.   In  our  opinion,  Suastez  does  not 
apply  and  may  not  constitutionally  be  applied  to  the  City  and 
County  of  San  Francisco  on  the  ground  that  that  case  involved  the 
r  elar  io;iship  bet\;c-en  a  private  employer  and  its  employees  and  v;as 
deci.---.;  in  ti;^'  contt^-^r.  of  state  legislation  v;hich  is  inapplicable 
to  chartered  cities  and  counties  under  the  municipal  affairs 
doctr  ine . 

Article  XI,  Section  5,  of  the  California  Constitution  sets 
forth  the  m.unicipal  affairs  doctrine.   Subsection  (a)  thereof 
empov;ers  chartered  cities  and  counties  to  "ma!;e  and  enforce  all 
ordinances  and  regulations  in  respect  to  municipal  affairs, 
subject  only  to  restrictions  and  limitations  provided  in  their 
several  charters."   Chartered  cities  and  counties  are  expressly 
empov.-ered,  in  subsection  (b)  thereof,  to  determine  the 
compensation  of  th-^ir  officers  and  employees.   Subsection  (b) 
provides,  in  pertinent  part,  as  follows: 
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PurFuanr  to  the  nunicipal  affair?  doctrine,  chartered  cities  and 
counties  have  conplete  autonomy  with  respect  to   nunicipal 
affairs.   It  is  for  the  courts  to  decide,  under  the  facts  of  each 
cape,    \/hecher  a  natter  is  a  nunicipal  affair  or  one  of  statewide 
concern.   If  a  nar.cer  is  deternined  to  be  of  statewide  concern, 
the  state  legislation  supersedes  local  la'.;.   If,  however,  the 
natter  is  deternined  to  be  purely  a  nunicipal  affair,  local  la\; 
prevails  over  inconsistent  state  law.   Bishop  v  City  of  Sa_n___Jose 
(1365)  1  Cal.3d  5G,  G2-C3. 


Section  227.3  of  the  California  Labor  Code  provides  as 
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As  discussed  above,  the  Court  in  S  u  a  s  t  e  z  ,  supra,  construed 
vacation  time  to  vest  as  services  \;ere  performed,  and  held  that 
the  company  policy  requiring  an  employee  to  be  employed  on  the 
anniversary  date  of  em.ploynent  in  order  to  receive  paid  vacation 
for  that  year  constituted  a  forfeiture  prohibited  by  state  law. 
The  question  presented  here  is  v/hether  Labor  Code  Section  227.3, 
supra ,  applies  to  chartered  cities  and  counties. 

In  Ector  v.  City  of  Torrance  (1973)  10  Cal.3d  129,  a 
librarian  employed  by  a  charter  city  v;as  discharged  for  violating 


■^  The  underscored  language  was  added  in  197C.   Section  4 
of  Stats.  197G,  c.  1041,  p.  4G43  states  that  the  amendment  does 
not  constitute  a  change  in  the  law  but  is  merely  declaratory  of 
existing  law. 
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a  provipion  in  the  charter  requiring  city  ernployeep  to  reride  in 
the  city.   The  terrninated  employee  filed  puit,  alleging  that  the 
city  had  violated  Government  Code  Section  50083,  which  prohibited 
a  local  agency  or  district  from  requiring  residence  a?  a 
condition  of  employment.   Conptruing  the  ptatute  to  be 
inapplicable  to  chartered  citiep  and  countiep,  the  California 
Supreme  Court  held,  at  132-133,  ap  followp:^ 

'2o   begin  with,  thip  i?  not  the  uFual  cape  in 
v;hich  the  court?  are  v/ithout  conpti tut ional 
guidance  in  repolving  the  queption  v/hether  a 
pubject  of  local  regulation  ip  a  "municipal 
affair"  and  hence  within  the  general  home  rule 
power  vepted  in  charter  citiep  by  pubdivipion  (a) 
of  pection  5,  article  XI,  of  the  Conpt i tut  ion . 
[Citation. ]   Here  we  have  the  benefit  of  a 
ppecif ic  directive  in  pubdivipion  (b)  of  that 


pection,  which  grant p  "plenary  authority"  to 
charter  citiep  to  prepcribe  in  their  charter? 


the 


il if irat lonp "  of  their  employee: 


It  followp  that  a  ptatute  purporting  to 
prohibit  charter  citiep  from  prepcribing 
municipal  employee  repidence  requirement?  in 
their  charter?  would  contravene  that  explicit 
conptitut ional  authorization.   We  mupt  prepune 
that  in  adopting  pection  500C3  the  Legiplature 
intended  to  enact  a  valid  ptatute  [citation],  and 
therefore  meant  to  limit  it?  reach  to  general  law 
ci  tie? .   (EmphaPi?  added.) 

Sonoma  County  Organization  of  Public  Employee?  v.  County  of 
Sonoma  (1979)  23  Cal.3d  296  concerned  the  validity  of  Ptate 
legiplation  interfering  with  the  plenary  po\;er  of  chartered 
citiep  and  countie?  to  determine  the  compen?ation  of  their 
employee?.   The  Court  held,  at  317: 


3  The  California  Con?titution  wa?  pubpequently  amended  to 
prohibit  a  city  or  county,  including  any  chartered  city  or 
chartered  county,  from  requiring  that  itp  employee?  be  repidentp, 
except  that  puch  employee?  may  be  required  to  repide  v;ithin  a 
reaponable  and  ppecific  diptance  of  their  place  of  employment  or 
other  depignated  location.   (Article  XI,  Section  10(b).)  However, 
the  conptitutional  amendment  ha?  no  bearing  on  the  rule  of 
ptatutory  conptruction  for  v;hich  Ector  i?  cited. 


Mr.  John  J.  VJalPh 
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Reppectfully  Fubnitted, 

GEORGE  AGi;OST 
City  Attorney 
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SUBJECT 


•^  OPINION  NO.  83  -  46 
Hazard  Pay  for  Honda  Unit 


REQUESTED  BY:  Edmund  PerinovFky,  Officer  in  Charge 
Legal  Division,  Police  Department 


PREPARED  BY; 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Elizabeth  M.  Katz 
Legal  AFsistant 


QUESTION  PRESENTED 


DOCUMENTS  DEPT. 

JUL  1  2  1983 

SAW  FRANCISCO 
pn  >•  i'^  "  inpAPV 


Under  Charter  Section  8.405(b),  are  officer?  who  patrol  on 
Honda  motorcyclep  entitled  to  hazard  pay? 


No. 


CONCLUSION 
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in  the  Tactical  DiviFion,  which  is  part 
Bureau.   The  Police  Department  Ftarted 
o  Fupplement  the  Mounted  Patrol  Unit  in 
ffic  enforcement  in  parkF,  beaches  and 
city.   In  1979,  the  Honda  Unit  began  to 

patrol  in  special  target  areaF  such  ap 
nderloin,  CandleFtick  Park  and  South  of 

high  rate  of  street  crime.   The  unit  is 
eF  and  demonstrations  to  control 

traffic. 


The  Honda  Unit  uses  small  to  moderate  (250  cc)    two  wheel 
motorcycles  built  for  operation  on  paved,  dirt,  grass  and  sand 
surfaces  and  designed  for  maneuverability.   There  are  16  -  17 
officers  assigned  to  the  unit.   In  1981,  they  issued  1,600  moving 
and  22,000  parking  citations.   In  1982,  they  issued  approximately 
1,900  moving  and  10,000  parking  citations. 

By  contrast,  the  Motorcycle  Unit  is  in  the  Traffic 
DiviFion,  which  iF  alFO  part  of  the  Field  Operations  Bureau.   The 
unit  iF  Ftaffed  by  Fome  80  officerF  whOFe  purpose  is  primarily 
traffic  duty  and  secondarily  crime  prevention.   In  1981,  the  unit 
issued  69,000  moving  and  6,000  parking  citations.   In  1982,  the 
unit  issued  60,000  moving  and  6,800  parking  citations. 
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Edmund  PerinovFky  2  July  1,  1983 


It  hap  been  said  that  hazard  pay  for  the  Honda  Unit  is  a 
matter  of  equity.   The  unit  operate?  on  the  city  streets  as  well 
as  in  parks,  beaches  and  open  spaces  and  engages  in  traffic  duty  ' 
a?  well  as  in  crime  prevention.   The  smaller  motorcycles  are  more 
dangerous  to  operate  than  the  larger  motorcycles  because  they  are 
less  visible  to  other  drivers,  less  powerful  and  have  less  safety 
equipment . 

On  the  other  hand,  the  Motorcycle  Unit  operates  exclusively 
on  the  city  streets  and  engages  primarily  in  traffic  duty.   The 
larger  motorcycles  are  more  visible,  more  powerful  and  have  more 
safety  equipment,  but  by  the  same  tokens,  are  used  for  the  more 
hazardous  aspect  of  traffic  duty  -  i.e.,  the  issue  of  moving  as 
opposed  to  parking  citations. 

For  purposes  of  comparison,  the  ratio  of  Honda  Unit  to 
Motorcycle  Unit  officers  is  about  1  to  4.   If  the  Honda  Unit  were 
equal  in  strength  to  the  Motorcycle  Unit,  all  other  factors  being 
equal,  the  Honda  Unit  would  have  issued  6,400  moving  and  48,000 
parking  citations  in  1981  and  7,600  moving  and  40,000  parking 
citations  in  1982.   Compare  the  Motorcycle  Unit's  actual  69,000 
moving  and  6,000  parking  citations  in  1981  and  60,000  moving  and 
6,800  parking  citations  in  1982. 

ANALYSIS 

At  issue  here  is  Charter  Section  8.405,  subdivision  (b), 
paragraph  2,  which  provides  in  pertinent  part: 

.  .  .  [T]he  board  of  supervisors  shall  have 
power,  and  it  shall  be  its  duty,  by  ordinance,  to 
fix  the  additional  rate  of  pay  for  the  members  of 
the  police  department  who  are  assigned  to  two-wheel 
motorcycle  traffic  duty.  .  .  . 

While  officers  assigned  to  the  Honda  Unit  unquestionably  use  two 
wheel  motorcycles,  the  question  is  whether  they  are  engaged  in 
"traffic  duty". 

Vehicle  Code  Section  625  defines  a  "traffic  officer"-'  as  any 
peace  officer  who  is  on  duty  "for  the  exclusive  or  main  purpose" 
of  enforcing  divisions  10  and  11  of  the  code.   In  Von  Arx  v.  City 
of  Burlinqame  (1936)  16  Cal.App.2d  29,  60  P. 2d  305,  the  Court  of 
Appeal  held  that  officers  cruising  in  a  police  car  in  quest  of  a 
stolen  automobile  were  not  engaged  in  "traffic  patrol  duty".   16 
Cal.App.2d  at  34.   In  McCorckle  v.  City  of  Los  Angeles  (1969)  70 
Cal.2d  252,  74  Cal.Rptr.  389,  449  P. 2d  453,  the  California 
Supreme  Court  ruled  that  a  peace  officer  was  a  traffic  officer 
within  the  meaning  of  Vehicle  Code  Section  625  while  he  was 
investigating  a  traffic  accident.   And  in  People  v.  Hitter  (1980) 


Edmund  PecinovFky 
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115  Cal.App.3d  Supp.  1,  170  Cal.Rptr.  901,  the  Court  of  Appeal 
referred  to  officer?  enforcing  the  prohibition  against  drunk 
driving  a?  traffic  officers. 
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on  of  the  above  decisions  is  that  a  traffic 
by  the  activity  he  or  she  is  engaged  in  at  the 
eting  Charter  Section  8.405(b),  however,  this 
n  the  same  approach.   While  it  may  be  true 
er  who  is  issuing  a  moving  or  parking  citation 
traffic  officer  engaged  in  traffic  duty,  we 
additional  rate  of  pay  is  given  only  "to 
are  placed  in  a  position  where  their  primary 
o  control  the  movement  of  automobiles  and 
the  streets  and  to  arrest  or  cite  those 
the  traffic  laws."   Opinion  74  -  80,  p.  1. 
cycle  Maintenance  Sergeant"  engaged  primarily 
uties  was  not  entitled  to  additional  pay  even 
nee  of  those  duties  involved  the  operation  of 
cle. 


In  view  of  the  fact  that  the  Honda  Unit  is  not  employed  for 
the  primary  purpose  of  traffic  duty  and  in  view  of  the  only  the 
prior  interpretation  of  Charter  Section  8.405,  that  additional 
pay  is  warranted  only  when  the  primary  duty  is  traffic  duty,  we 
advise  you  that  the  Honda  Unit  is  not  entitled  to  additional 
pay.   Any  proposal  to  provide  hazard  pay  to  the  Honda  Unit  must 
be  referred  to  the  voters  by  way  of  a  charter  amendment. 

Respectfully  submitted, 

IGE   AGNOST,.  Ctty  Attorney 


Burk  E.  Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 
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Appointment  of  City  Employee?  to  City  Boards, 
Committee?  and  Commission? 


REQUESTED  BY; 


PREPARED  BY; 


John  Taylor 

Clerk,  Board  of  Supervisors 


Burk  E.  Delventhal 
Deputy  City  Attorney 
Rose  Miksovsky 
Law  Clerk 
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QUESTION  PRESENTED 


May  employees  of  the  City  and  County  of  San  Francisco  be 
appointed  to  advisory  boards,  committees  and  commissions  of  the 
City  and  County  of  San  Francisco? 

CONCLUSION 

With  the  exception  of  appointment  to  the  Social  Services 
Commission,  there  is  no  prohibition  per  se  for  appointment  of 
employees  to  boards,  committees  or  commissions.   However,  the 
facts  of  each  appointment  must  be  scrutinized  to  determine 
whether  the  appointment  may  give  rise  to  proscribed  conflicts  of 
interest  or  incompatibilities  of  offices  that  would  prohibit  the 
particular  appointment  in  question. 

INTRODUCTION 
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ANALYSIS 

San -Francipco  Charter  section  3.570  prohibits  a  salaried 
public  officer  or  employee  from  serving  on  the  Social  Services 
Commission.   Aside  from  this  specific  prohibition,  there  is 
nothing  in  the  San  Francisco  Charter,  San  Francisco  law  or  state 
law,  nor  are  there  any  common  law  principles  which  posit  an 
absolute,  per  se  prohibition  forbidding  an  employee  of  the  City 
and  County  of  San  Francisco  from  serving  on  a  City  board, 
committee  or  commission.   However,  there  are  limitations  to  this 
general  proposition. 

San  Francsco  Charter  sections  8.103  and  8.300(a)(6) 
prohibit  a  salaried  officer  of  the  City  and  County  of  San 
Francisco  from  simultaneously  holding  any  other  salaried 
governmental  office.   See  San  Francisco  City  Attorney  Opinions 
81-44  and  75-79.   Officers  of  the  City  and  County  of  San 
Francisco  are  defined  in  San  Francisco  Charter  section  1.103. 
See  San  Francisco  City  Attorney  Opinion  81-44. 

However,  should  the  employee  be  a  salaried  officer  and 
should  the  position  to  which  the  employee  is  proposed  to  be 
appointed  be  a  salaried  governmental  office,  then  San  Francisco 
Charter  sections  8.103  and  8.300(a)(6)  would  prohibit  that 
appointment . 

An  employee  who  is  not  an  officer  as  defined  by  San 
Francisco  Charter  section  1.103  is  not  precluded  from  appointment 
to  a  board,  committee  or  commission  by  virtue  of  the  fact  that  it 
is  a  salaried  position.   However,  two  other  basic  limitations 
exist  which  may  preclude  the  employee  from  a  particular 
appointment.   First,  there  is  a  prohibition  against  an  employee's 
appointment  to  a  board,  committee  or  commission  if  there  would  be 
a  conflict  of  interest  between  the  discharge  of  his  or  her  duties 
of  employment  and/or  the  discharge  of  his  or  her  duties  as  a 
member  of  the  particular  board,  committee  or  commission. 
Secondly,  as  a  specific  type  of  a  conflict  of  interest,  an 
employee  is  prohibited  from  appointment  to  a  board,  committee  or 
commission  if  there  would  be  an  incompatibility  between  the 
discharge  of  his  duties  in  the  two  positions. 

San  Francisco  Charter  section  8.105  codifies  the  basic 
prohibition  against  conflicts  of  interest.   This  section  and  the 
common  law  must  be  consulted  to  determine  when  an  employee  may 
not  serve  on  a  particular  board,  committee  or  commission.   The 
relevant  principles  must  be  consulted  each  time  there  is  a 
proposed  appointment.   San  Francisco  Charter  section  8.105 
provides  in  relevant  part: 

(a)  No  officer  or  employee  of  the  city  and  county  shall 


become  directly  or  indirectly  interested  in  any  contract, 
franchise,  right,  privilege  or  sale  or  lease  of  property 
awar-ded,  entered  into  or  authorized  by  him  in  his  capacity 
as  an  officer  or  employee,  or  by  an  officer  or  employee 
under  his  supervision  and  control,  or  by  a  board  or 
commission  of  which  he  is  a  member,  unless  same  is  devolved 
on  him  by  law.  .  . 

This  provision  sets  forth  the  basic  limitation  prohibiting 
an  employee  from  accepting  appointment  if  the  appointment  would 
create  a  conflict  between  the  interests  of  the  employee  as  an 
employee  and  those  of  the  employee  as  a  member  of  a  board, 
committee  or  commission.   Although  the  San  Francisco  Charter 
provision  refers  to  a  financial  conflict  of  interest,  "California 
courts  traditionally  predicated  conflict  of  interest  decisions  on 
both  statutory  restrictions  and  the  prohibition  of  sound  public 
policy  evolved  from  common  law  principles."   40  Ops.  Cal.  Atty. 
Gen.  212  (1962). 

The  court  in  Terry  v.  Bender  (1956)  143  Cal.App.2d  198, 
206,  300  P. 2d  119  sets  forth  the  fundamental  common  law  principle: 

A  public  office  is  a  public  trust  created  in  the 
interest  and  for  the  benefit  of  the  people.   Public 
officers  are  obligated  ...  to  discharge  their 
responsibilites  with  integrity  and  fidelty  .  .  .[T]hey  may 
not  exploit  or  prostitute  their  official  position  for  their 
private  benefits.   When  public  officials  are  influenced  in 
the  performance  of  their  public  duties  by  base  and  improper 
considerations  of  personal  advantage,  they  violate  their 
oath  of  office  and  vitiate  the  trust  reposed  in  them;,  and 
the  public  is  injured  by  being  deprived  of  their  loyal  and 
honest  services  .  .  .   The  public  officer's  interest  need 
not  be  a  direct  one,  since  the  purpose  of  the  statute  is 
also  to  remove  all  indirect  influence  of  an  interest. 

Similarly,  the  court  in  Noble  v.  City  of  Palo  Alto  (1928) 
89  Cal.App.  47,  51,  264  P.  529  stated: 

A  public  officer  is  impliedly  bound  to  excercise  the 
powers  conferred  on  him  with  disinterested  skill,  zeal,  and 
diligence . 

One  of  the  most  frequently  quoted  explications  of  the 
prohibition  against  conflicts  of  interest  was  set  down  in 
Stockton  Plumbing  and  Supply  Co.  v.  Wheeler,  (1924)  68  Cal.  App. 
592,  598: 

The  principle  upon  which  public  officers  are  denied  the 
right  to  make  contracts  in  their  official  capacity  with 
themselves  or  to  be  or  become  interested  in  contracts  thus 


made  is  evolved  from  the  self-evident  truth,  as  trite  and 
impregnable  as  the  law  of  gravitation,  that  no  person  can, 
at  o.ne  and  the  same  time,  faithfully  serve  two  masters 
representing  diverse  or  inconsistent  interests  with  respect 
to  the  service  to  be  performed.   The  principle  has  always 
been  one  of  the  essential  attributes  of  every  rational 
system  of  positive  law,  even  reaching  to  private 
contractual  transactions,  whereby  there  are  created  between 
individuals  trust  or  fiduciary  relations. 

This  principle  was  specifically  discussed  in  Miller  v.  City 
of  Martinez,  (1938)  28  Cal.App.2d  364,  369: 

It  would  thus  appear  that  the  'interest'  need  not 
involve  any  direct  financial  gain  upon  the  part  of  the 
public  official.   It  may  be  any  interest  which  would 
prevent  him  from  exercising  absolute  loyalty  and  undivided 
allegiance  to  the  best  interest  of  the  municipality  which 
he  serves.   He  should  be  absolutely  free  from  any  influence 
other  than  that  which  may  grow  out  of  the  obligations  he 
owes  to  the  public. 

Thus,  the  general  common  law  conflict  of  interest  rule  is 
not  restricted  to  a  contractual  relationship  but  pertains  to  any 
situation  where  a  personal  interest  may  come  into  conflict  with 
the  duty  to  the  public.   For  example,  a  City  employee  may  not  be 
appointed  to  the  Civil  Service  Commission  or  a  bus  driver  may  not 
be  appointed  to  the  Public  Utilities  Commission  because  the 
employee  has  a  potential  conflict  of  interest  in  that  he  has  a 
personal  interest  in  the  decisions  the  commission  makes  as  they 
affect  his  position  as  a  City  employee.   That  personal  interest 
may  detract  from  the  employee's  capacity  as  a  member  of  a  board, 
committee  or  commission  to  exercise  undivided  loyalties  to  the 
people  of  the  City  and  County  of  San  Francisco. 

Thus,  if  an  employee's  appointment  to  any  board,  committee 
or  commission  could  give  rise  to  a  conflict  between  the 
performance  of  any  of  his  or  her  duties  as  a  member  of  the  board, 
committee  or  commission  and  his  or  her  personal  interests,  the 
employee  may  not  be  appointed  to  that  particular  board,  committee 
or  commission. 

Secondly,  an  employee  may  not  be  appointed  to  a  board, 
committee  or  commission  if  this  appointment  creates  an 
incompatibility  between  his  job  and  his  appointment. 
Incompatibility  of  offices  is  a  particular  type  of  a  conflict  of 
interest.   This  limitation  stems  from  the  common  law  doctrine  of 
public  policy.   The  court  in  People  ex.  rel.  Chapman  v.  Rapsey 
(1940)  16  Cal.  2d  636,  641,  107  P. 2d  388  affirms  the  rule  as 
follows: 


The  doctrine  arising  from  attempts  by  single  individuals 
to  exercise  the  functions  of  incompatible  offices  springs 
out  of  considerations  of  public  policy  .  .  . ,  such 
considerations  arising  naturally  from  the  view  that  two 
offices  cannot  be  held  by  one  person  when,  from  the 
divergent  character  of  the  offices,  the  public  interest 
will  suffer  thereby.  .  .  . 

Two  offices  are  said  to  be  incompatible  when  the  holder 
cannot  in  every  instance  discharge  the  duties  of  each. 
Incompatibility  arises,  therefore,  from  the  nature  of  the 
duties  of  the  offices,  when  there  is  an  inconsistency  in 
the  functions  of  the  two,  where  the  functions  of  the  two 
are  inherently  inconsistent  or  repugnant,  as  where 
antagonism  would  result  in  the  attempt  by  one  person  to 
discharge  the  duties  of  both  offices,  or  where  the  nature 
and  duties  of  the  two  offices  are  such  as  to  render  it 
improper  from  considerations  of  public  policy  for  one 
person  to  retain  both.   The  true  test  is  whether  the  two 
offices  are  incompatible  in  their  natures,  in  the  rights, 
duties  or  obligations  connected  with  or  flowing  from  them. 

It  is  not  an  essential  element  of  incompatibility  at 
common  law  that  the  clash  of  duty  should  exist  in  all  or  in 
the  greater  part  of  the  official  functions.   If  one  office 
is  superior  to  the  other  in  some  of  its  principal  or 
important  duties,  po   that  the  exercise  of  such  duties  might 
conflict,  to  the  public  deteriment,  with  the  exercise  of 
other  important  duties  in  the  subordinate  office,  then  the 
offices  are  incompatible.  .  .  . 

Further,  the  potential  for  significant  clashes  is  sufficient  to 
render  the  offices  incompatible.   65  Ops.  Cal.  Atty.  Gen.  608 
(1982)  . 

San  Francisco  City  Attorny  Opinion  73-46  discusses  the 
incompatibility  of  offices  which  precluded  an  employee  of  the 
Department  of  Public  Works  from  being  appointed  to  a  City 
committee  which  was  created  to  review  the  City's  Waste  Water' 
Master  Plan.   The  committee  was  directed  to  meet  periodically 
with  representatives  of  the  Mayor's  Office,  Chief  Administrative 
Officer  and  the  Department  of  Public  Works  to  review  the  Master 
Plan  for  Waste  Water  Management,  its  financing,  scheduling  and 
implementation.   The  City  Attorney  opined  that  the  employee's 
duties  and  responsibilities  as  a  member  of  the  committee  would  be 
in  conflict  with  his  duties  as  an  employee  of  the  Bureau  of 
Engineering  and  the  duties  and  functions  and  responsibilities  of 
the  Department  of  Public  Works.   The  incompatibility  of  offices 
arose  from  the  fact  that  the  employee's  judgment  would  be 
impaired  by  divided  loyalties  because  his  duties  as  a  committee 
member  may  compel  him  to  take  a  position  or  make  a  recommendation 
in  opposition  to  those  of  his  department  or  superior's,  or  vice 


versa 


Thus,  if  an  employee  is  placed  in  a  situation  of 
irreonciliable  conflict  due  to  the  fundamental  incompatibility 
between  his  or  her  duties  as  an  employee  and  the  board  of 
commission  appointment,  the  employee  may  not  be  appointed. 
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Therefore,  with  the  exception  of  appointment  to  the  Social 
Services  Commission  as  provided  for  in  Charter  section  3.570, 
there  is  no  prohibition  per  se  precluding  City  employees  from 
appointment  to  a  City  board,  committee  or  commission.   But  the 
limitations  of  a  conflict  of  interest  or  incompatibility  of 
positions  may  preclude  a  particular  employee's  appointment  to  a 
particular  board,  committee,  or  commission.   As  stated  supra  San 
Francisco  Charter  section  8.105  and  the  common  law  principles 
should  be  consulted  and  every  appointment  scrutinized  to 
determine  whether  an  actual  or  potential  conflict  of  interest  or 
incompatibility  of  positions  exists. 


Respectfully  submitted, 
GEPSGE  AGNOST,  C^ty  Attorney 
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QUESTION  PRESENTED 

Whether  the  Purchaser  of  Supplies  or  the  Board  of 
Supervisors  is  responsible  at  the  county  level  for  "award"  of 
in-home  suoportive  services  (hereafter  "IHSS")  contracts? 

CONCLUSION 

The  Board  of  Supervisors  is  responsible  at  the  county  level 
for  makinq  the  final  county  contract  "award",  subject  to  state 
approval . 

ANALYSIS 

I.   Introduction 


The  In-Home  Support 
was  established  in  the  ea 
county  program  primarily 
provide  domestic  and  othe 
disabled  persons  who  are 
themselves  and  who  cannot 
such  services  are  provide 
Department  of  Social  Serv 
every  phase  of  the  admini 
declared  a  matter  of  stat 
Institutions  Code  §§10600 


ive  Services  Program  (hereinafter  IHSS) 
rly  70's  as  a  joint  federal,  state,  and 
funded  with  federal  and  state  funds  to 
r  supportive  services  to  aged,  blind,  or 
unable  to  perform  the  services 

safely  remain  in  their  homes  unless 
d.   (W  &  I  Cd.  §12300)   The  State 
ices  has  the  full  power  to  sunervise 
stration  of  this  program  which  has  been 
ewide  concern  in  Welfare  and 

and  10600.1. 


The  State  Department  of  Social  Services  has  delegated  the 
responsibility  for  determining  how  to  implement  the  program  to 
the  counties  pursuant  to  county  plans  which  are  to  be  develooed 
by  each  county  welfare  department  and  are  subject  to  State 
approval  pursuant  to  Welfare  and  Institutions  Code  §12302  which 
states  as  follows: 


(415)864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 


'  1  ST'v'iaWiii'ji. 
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Each  county  welfare  department  shall  develop  and 
submit ~a  plan  to  the  State  Department  of  SociaT 
Services  that  provT^s~Tor  the  delivery  services  to 
meet  the  objectives  and_cond i tions  of  t his  article 
with  ?eqard  to  Tn-Tiome  supportive  services.  .  . 

In  order  to  implement  such  a  plan,  an  individual 
county  may  hire  homemal<ers  an?~other  in-home 
supportive  personnel  in  accordance  with  establ ished 
county  civTT  servTce  reguTFements  or  merit  system 
requirements  for  those  counties  not  having  civil 
service,  or  may  contract "with  a  city,  county,  or 
city  aHg  counTy "agency,  a  local  health  district,  a 
voluntary  nonproTit  agency,  a  proprietary  agency,  or 
an  inHIvr^ual  or  make  Sirect  payment  to  a  recipient 
Tor  the  purchase  of services . 

County  plans  are  effective  upon  submission  to  the 
department.   Counties  which  institute  reductions  at 
the  beginning  of  the  fiscal  year  shall  submit  a  plan 
by  July  30  of  that  fiscal  year.   In  reviewing  county 
plans  the  department  shall  assure  that  plans  are  in 
compliance  with  provisions  of  this  article  including 
compliance  with  Section  12301.   In  the  event  the 
department  finds  a  county  Plan  is  not  in  compliance 
it  shall  take  appropriate  action  to  assure 
compliance . 

The  department  shall  monitor  the  actual  monthly 
expenditures  where  available  for  services  to  assure 
compliance  with  the  county  plans.   If  the  county's 
expenditure  pattern  is  not  consistent  with  the  plan, 
the  department  shall  require  the  county  to  amend  the 
plan.   [Emphasis  added] 

The  state  mandated  procedure  for  the  award  of  IHS3 
contracts  is  articulated  in  Welfare  and  Institutions  Code 
§12302.1  as  follows: 

(a)   Contracts  entered  into  by  a  county  under 
Section  12302  shall  be  for  terms  not  exceeding  two 
years.   In  the  event  of  a  two-year  contract,  the 
county,  at  the  end  of  the  first  contract  term,  may 
renew  the  contract  for  a  second  term  not  exceeding 
one  year.   The  rate  of  reimbursement  shall  be 
negotiated  consistent  with  regulations  promulgated 
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by  the  State  Department  of  Social  Services.   For  any 
extended  contract,  the  rate  shall  reflect,  but  is 
not  limited  the  following  financial  considerations: 

(1)  Actual  expenditures  by  the  contractor  as 
documented  during  the  first  contract  term  and 
approved  by  the  state. 

(2)  Changes  in  federal,  state,  or  countv  program 
requi  rements . 

(3)  Federal  and  state  minimum  waqe  and  contractual 

stop  merit  increases. 

t 

(4)  Statutory  taxes. 

(5)  Insurance  costs. 

(6^   Other  reasonable  costs  over  which  the 
contracting  parties  haVe  no  control. 

The  regulations  promulgated  by  the  department  shall 
also  establ ish~standaT^s  governing  acceptable 
contract  prov isions7~the~metHo^s  use^  to  advertise, 
procure,  select  and~award  such  contracts ,  anH  the 
pr  oc  e(5u  r  es  use5~to~ameni?  ,  renew,  or  extern?  an 
existing  contract~wi th  the  same  contractor 
7ncludTng7~In~a7jdTtTon  to  rate  changes,  any  other 
cTiange~Tn  other  terms  of  the  contract. 

The  county  may  temporarily  extend  the  contract  in 
accordance  with  the  department's  regulations  in 
order  to  assure  continuity  of  service,  quality  of 
care,  or  the  competitive  bid  process. 

All  contrac t5_awarded^_e2{tended_or  renewed  pursuan t 
"to~thTs~sectTon~and~all  amendments  to  such  contracts 
iHaTT~be~sub5ecr32_tHe_pr ror_rev 1 ew_an^_aPO£ovaT_or 
tne~aepaFtment .   No  contract  sHalT~ta]<e  effect  untlT 
apo rover?" In~wrT ting  bv  tHe  State  Department  o"F 
Social  Serv7ces7~ 

(b)   All  contracts  shall,  in  addition  to  including 
provisions  required  by  Section  12303,  be  subject  to 
the  following: 
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(1)  Prior  to  initiating  a  contract  or  contracts 
pursuant  to  Section"  12302 ,  the  countv~shall 
publicize  Its  intent ion~"t"o  soTTcTt  bids  to~enter 
into  such  contracts. 

(2)  When  the  county  has  selected  one  or  more 
con t_r a ct  proDosaTs~"for  tentat"rve~acciptance  or 
TntencTs  to  renew  an  existing  contr act7~the  county 
board  oF~supervisors  sHaTT  con(Tuct~a~Hear ing  on  the 
proposed  contract,  contracts,  or  renewaI7~which 
shall  be  at  a  regularly  scheduled  meeting  of  the 
boarH  of  supervisors,  an''!~ooen~to~the  public"^ 

t 

(3)  Public  findings  based  on  the  oublic  hearing 

shall  be  made  available  to  interested  oarties. 


(4)  No  contract  for  services  provided  under  this 
article  shall  take  effect  until  30  calendar  davs 
have  elaosed  from  the  -time  of  the  public  hearina 
required  under  this  section. 

(5)  The  county  board  of  supervisors  mav  award  one 
or  more  service  contracts  pursuant  to this  article 
based  upon  the  fiscal  responsibiTTty  of  the  ser^vTce 
providers  and  experience  of  the  service  provTSers  In 
providing~servlces~pursljant  to  tHls  article! 
NotHlng  In  tFTis  s"u5Hlvlsion ,  However  ,~sHaTT~preclude 
a  requirement  that contracts  under  this  section  Be 
awar3^e^  on  a  cornnetTtive  El'?~basTsT 

(6)  The  county,  to  insure  fiscal  and  program 
compliance,  shall  review  the  contract  during  the 
contract  term.   Such  review  may  include,  but  shall 
not  be  limited  to,  a  fiscal  audit.   [Emphasis  added] 

With  regard  to  the  the  "award"  of  the  IHSS  contract,  the 
question  has  arisen  as  to  who  has  the  ultimate  authority  at-  the 
county  level  to  "award"  the  contract,  subject  to  state  approval. 
Specifically,  the  question  has  arisen  whether  the  oower  rests 
with  the  Board  of  Supervisors,  which  is  specifically  identified 
in  the  state  statute  as  the  entity  making  the  "award",  or  the 
Purchaser,  who  is  the  authorized  contracting  officer  for  the  City 
for  "contractual"  services  required  by  the  several  departments" 
pursuant  to  §7.100  of  the  San  Francisco  Charter. 
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II.   The  Board  of  Suoervisors  Is  Resoonsible 

for  the  Final  "Award"  of  the  IHSS  Contract 
Subject  to  State  Approval 

In  examining  the  question  of  who  has  the  actual  power  to 
make  the  IHSS  contract  award  in  liqht  of  the  conflicting 
provisions  of  the  Charter  which  states  in  §7.100  that  "The 
purchaser  of  supplies  shall  .  .  .  enter  into  agreements  for  all 
contractual  services  required  by  the  several  departments  and 
offices  of  the  city  and  county  ..."  and  W  &  I  Cd .  §12302.1  (b) 
(5)  which  states  that  "The  county  board  of  supervisors  mav  award 
one  or  more  service  contracts  oursuant  to  this  article  .  .  .  ," 
the  question  first  turns  uoon  whether  the  regulated  subject 
matter  is  a  "purely  local/or  municipal  affair"  or  a  "matter  of 
statewide  concern." 

A  charter  city's  normal  contracting  orocedures  as 
articulated  in  the  Charter  and  local  legislation  are  a  matter  of 
local  concern  and  prevail  over  conflicting  state  law  when  atsolied 
to  the  contracting  of  purely  local  projects  which  are  locally 
funded.   Vial  v.  Citv  of  San  Diego  (1931)  122  C.A.  3d  34^;,  348. 
California  Constitution,  Article  XT,  §5.   In  this  case,  however, 
the  contract  is  almost  exclusively  state  and  federally  funded; 
the  contractual  services  are  defined  pursuant  to  a  state  and 
federally  created  and  regulated  welfare  program;  the  contracting 
procedure  is  tightly  controlled  bv  state  legislation,  regulation, 
and  approval;  and  the  state  legislature  has  soecificallv  declared 
in  W  &  I  Cd .  §10600  that,  "...  provision  for  oublic  social 
services  in  this  code  is  a  matter  of  statewide  concern."   Thus, 
the  contracting  of  In-Home  Supportive  Services  is  a  matter  of 
statewide  concern  and  state  law  governing  the  subject  must 
prevail.   Bishop  v.  San  Jose  (1969)  1  Cal .  3d  56,  61-62.   Since 
the  provisions  of  W  &  I  Cd.  ^12302.1  regarding  IHSS  contracts 
make  it  clear  that  the  county  board  of  supervisors  has  the 
authority  to  "award"  the  contract,  subject  to  state  approval,  the 
San  Francisco  Board  of  Supervisors  has  the  power  to  award  this 
particular  contract,  as  opposed  to  following  provisions  of  the 
Charter  and  standard  city  contracting  procedures. 

The  power  of  the  Board  of  Supervisors  to  "award"  the  IHSS 
contract,  subject  to  state  approval,  is  soecifically  limited  to 
the  particular  circumstances  of  this  case  where  the  contract  is  a 
matter  of  statewide  concern  and  the  state  law  specifically  gives 
the  Board  of  Supervisors  the  authority  to  award  the  contract.   In 
both  contracts  of  purelv  local  concern  and  contracts  of  statewide 
concern  where  the  San  Francisco  Charter  provisions  regarding  the 
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award  of  contracts  do  not  conflict  with  the  state  legislation 
regarding  same,  the  Purchaser  of  Supplies  retains  the  authority 
and  responsibility  to  award  contracts  pursuant  to  the  Charter  and 
local  legislation. 

It  is  important  to  note  that  the  Purchaser  is  an 
appropriate  city  official,  pursuant  to  the  Charter,  to  conduct 
contracting  orocedures  where  there  is  no  conflict  with  state  law 
in  matters  of  statewide  concern.   Therefore,  the  Purchaser  has 
the  authority  to  advertise  for  bids  and  make  the  selection  of 
bids  for  tentative  acceptance  and  award  of  the  IHSS  contract 
consistent  with  the  state  statute  which  simoly  delegates  these 
responsibil ities to  "the  county."   After  the  Purchaser  makes  his 
tentative  selection,  the  nfatter  enters  the  Board  of  Supervisor's 
jurisdiction  for  hearing  and  "award"  and  ultimatelv  that  of  the 
state  . 

It  is  important  to  note  also  that  the  "award"  of  the  IHSS 
contract  is  ultimately  subject  to  state  aoproval  both  by  the 
express  terms  of  W  &  I  Cd.  ?12302.1fa)  and  City  and  County  of  San 
Francisco  V.  State  of  California  (19  78)  87  CTA.3d  959.  ~THe  state 
may  refuse  to  fund  the  contract  if  it  does  not  aoprove  of  the 
county's  award. 

Verv  truly  yours, 

GRETCHEN  NICHOLSON 
Deouty  City  Attorney 
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GEORGE  AGNOST 
City  Attorney 
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Off-Duty  Holiday  Pay  and  CompenFation  for 
Volunteer  Overtime  Assignments  for  Members  of 
the  San  Francisco  Police  Department 


JAMES  P.  SHANNON 

Deputy  Chief,  Administration  Bureau 

San  Francisco  Police  Department 


JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 
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1.  Are  members  of  the  San  Francisco  Police  Department 
("Department")  who  are  off-duty  on  a  holiday  entitled  to  an 
in-lieu  day  computed  at  the  rate  of  time  and  one-half? 

2.  Are  members  of  the  Department  who  volunteer  to 
perform  services  in  excess   of  the  basic  week  pursuant  to  the 
provisions  of  Chapter  lOB  of  the  San  Francisco  Administrative 
Code  entitled  to  compensation  at  the  rate  of  time  and  one-half? 


CONCLUSIONS 


No. 
Yes 


ANALYSIS 

1 .  Members  of  the  Department  who  are  off-duty  on  a'  holiday 
are  entitled  to  another  day  off  with  pay  computed  on  the  basis  of 
straight  time. 

San  Francisco  Charter  Section  8.451  states  that  the  basic 
week  of  service  for  each  member  of  the  Department  shall  be  forty 
hours  and  sets  forth  the  provisions  with  respect  to  overtime 
compensation  and  holiday  pay  for  Department  members.   Section 
8.451(h)  provides  in  pertinent  part  as  follows: 
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(h)   Notwithstanding  the  provisions  of  any  of 
the  foregoing  sub-sections,  the  members  of  the 
police  department  shall  be  entitled  to  the  days 
declared  to  be  holidays  for  employees  whose 
compensations  are  fixed  .  .  .  pursuant  to  Section 
8.401  of  the  charter  as  additional  days  off  with 
pay.   Members  shall  be  compensated  on  the  basis 
of  time  and  one-half  as  herein  computed  or  shall 
be  granted  equivalent  time  off  duty  with  pay  at 
the  rate  of  time  and  one-half  as  requested  by  the 
member . 

You  inquire  whether  Charter  Section  8.451(h)  entitles  Department 
members  who  do  not  work  on  the  holiday  to  equivalent  time  off 
duty  with  pay  at  the  rate  of  time  and  one-half.   An 
interpretation  of  this  section  requires  the  application  of 
general  rules  of  statutory  construction. 

The  fundamental  principle  of  statutory  construction  is  that 
the  intent  of  the  enactors  should  be  ascertained  in  order  that 
the  purpose  of  the  law  may  be  effectuated.   Select  Base  Materials 
V.  State  Board  of  Equalization  (1959)  51  Cal.2d  640,  645.   In 
determining  the  legislative  intent,  one  turns  first  to  the 
express  language  of  the  statute.   English  v.  County  of  Alameda 
(1977)  70  Cal.App.3d  226,  233.   However,  the  express  language 
must  be  construed  in  context,  keeping  in  mind  the  nature  and 
obvious  purpose  of  the  legislation  in  which  it  appears.   Palos 
Verdes  Faculty  Assn.  v.  Palos  Verdes  Peninsula  Unified  School 
District  (1978)  21  Cal.3d  650,  658-59.   Moreover,  whatever  is 
necessarily  implied  in  a  statute  is  as  much  a  part  of  it  as  that 
which  is  expressed.   Currieri  v.  City  of  Roseville  (1970)  4 
Cal.App.3d  997,  1001.   Where  there  is  uncertainty  as  to  the 
meaning  of  language  enacted  by  the  voters,  ballot  arguments  and 
analyses  contained  in  a  voter's  information  pamphlet  may  be 
utilized  in  construing  the  voters'  intent.   San  Diego  Coast 
Regional  Com,  v.  See  The  Sea,  Limited  (1973)  9  Cal.3d  888,  891; 
Crees  v.  California  State  Board  of  Medical  Examiners  (1963)  213 
Cal.App.2d  195,  211.   Finally,  consideration  should  be  given  to 
the  consequences  that  will  flow  from  a  particular  interpretation; 
if  two  constructions  are  possible,  that  which  leads  to  the  more 
reasonable  result  should  be  adopted.   Mount  Sutro  Defense 
Committee  v.  Regents  (1978)  77  Cal.App.3d  20,  34-35;  Alford  v. 
Pierno  (1972)  27  Cal.App.3d  682,  688. 

Charter  Section  8.451(h)  does  not  expressly  limit 
application  of  the  time  and  one-half  provisions  to  Department 
members  who  are  actually  on  duty  on  the  holiday,  and  it  is 
unclear  from  a  review  of  the  language  alone  precisely  what  is 
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intended.   However,  Charter  Section  8.451  as  a  whole  is  concerned 
with  providing  additional  compensation  to  those  Department 
members  who  actually  perform  services  in  excess   of  the  basic 
forty-hour  week.   Hence,  the  plain  implication  of  the  language  is 
that  only  those  members  who  in  fact  work  on  the  holiday  should  be 
compensated  at  time  and  one-half.   The  Ballot  Simplification 
Committee's  analysis  of  the  proposed  Charter  amendment  contained 
in  the  Voter  Information  Pamphlet  for  the  November  2,  1982 
election,  as  well  as  the  ballot  arguments  submitted  in  favor  of 
enactment,  clearly  reinforce  this  construction. 

The  analysis  by  the  Ballot  Simplification  Committee  reads 
in  its  entirety  as  follows: 

THE  WAY  IT  IS  NOW:   When  a  police  officer  works 
overtime  or  works  on  a  holiday,  the  officer  gets 
one  hour's  pay  for  each  extra  hour  worked  or  gets 
one  hour  off  for  each  extra  hour  worked. 

THE  PROPOSAL:   Proposition  J  provides  that  when  a 
police  officer  works  overtime  or  on  a  holiday  the 
officer  shall  be  paid  for  time  and  one-half  or 
shall  be  given  time  off  at  the  rate  of  one  and 
one-half  hours  for  each  hour  worked.   The  officer 
may  choose  to  be  paid  or  to  take  the  time  off. 
(Emphasis  added.) 

A  YES  VOTE  MEANS:   If  you  vote  yes,  you  want 
police  officers  to  be  paid  for  overtime  or 
holidays  worked  at  the  rate  of  time  and  one-half 
or  to  be  given  time  off  at  the  rate  of  one  and 
one-half  hours  for  each  hour  worked.   (Emphasis 
added. ) 

A  NO  VOTE  MEANS:   If  you  vote  no,  you  want  police 
officers  to  be  paid  for  overtime  or  holidays 
worked  at  the  rate  of  one  hour's  pay  or  one  hour 
off  for  each  extra  hour  worked. 

In  addition,  the  ballot  argument  submitted  by  the  San  Francisco 
Police  Officers  Association,  the  proponents  of  the  Charter 
amendment,  reads  in  pertinent  part  as  follows: 

*  *  *  We  have  a  tremendous  work  load  that 
requires  our  officers  to  work  over  their  normal 
eight  hour  day  and  on  holidays.  .  .  Proposition  J 
will  change  the  charter  and  compensate  the  police 
officer  for  holidays  and  overtime  worked  at  the 
same  rate  as  all  other  local  police  departments 
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and  the  pame  a?  mopt  other  city  employee? . 
(Empha?i?  added.) 

Additional  ballot  argument?  on  this  Charter  amendment  likewise 
indicate  that  the  intent  was  to  provide  extra  compensation  to 
those  members  of  the  Department  who  work  overtime  or  on  holidays 
and  hence  to  give  them  parity  with  other  City  employees. 

The  Salary  Standardization  Ordinance  applicable  to  other 
City  employees  for  the  1983-1984  fiscal  year  provides,  in  Section 
VI. C.  thereof,  in  pertinent  part  as  follows: 

Employees  assigned  to  seven-day  operation 
departments  or  employees  working  a  five-day  work 
week  other  than  Monday  through  Friday  shall  be 
allowed  another  day  off  if  a  holiday  falls  on  one 
of  their  regularly  scheduled  days  off.   Employees 
whose  holidays  are  changed  because  of  shift 
rotations  shall  be  allowed  another  day  off  if  a 
legal  holiday  falls  on  one  of  their  days  off. 

If  the  provisions  of  this  section  deprive  an 
employee  of  the  same  number  of  holidays  that  an 
employee  receives  who  works  Monday  through 
Friday,  he/she  shall  be  granted  additional  days 
off  to  equal  such  number  of  holidays.  .  .  In  no 
event  shall  the  provisions  of  this  section  result 
in  such  employee  receiving  more  or  less  holidays 
than  an  employee  on  a  Monday  thru  Friday  work 
schedule .   (Emphasis  added.) 

Hence,  other  City  employees  receive  only  one  additional  day  off 
if  a  declared  holiday  falls  on  their  day  off.   To  construe 
Charter  Section  8.451(h)  as  entitling  members  of  the  Department 
who  are  off  duty  on  a  holiday  to  receive  the  same  additional 
compensation  as  those  members  who  actually  work  would  not  only 
compensate  them  at  a  greater  rate  than  other  City  employees,  but 
would  also  defeat  the  legislative  intent  that  members  of  the 
Department  should  receive  additional  compensation  for  actually 
working  on  days  declared  to  be  holidays  for  other  City  workers. 

We  therefore  conclude  that  only  those  members  of  the 
Department  who  actually  work  on  a  declared  holiday  should  be 
compensated  at  the  rate  of  time  and  one-half  or  receive 
equivalent  time  off  duty  with  pay  at  the  rate  of  time  and 
one-half.   Members  who  are  off-duty  on  a  declared  holiday  are 
entitled  to  receive  an  additional  day  off  with  pay  at  straight 
time,  as  are  other  City  employees. 


Deputy  Chief  Jame?  P.  Shannon    5  July  13,  1983 

2 .   Members  of  the  Department  who  volunteer  to  perform 
overtime  pervicep  pursuant  to  Chapter  lOB  of  the  San  Franripco 
Administrative  Code  are  entitled  to  compensation  at  time  and 
one-half . 

San  Francisco  Charter  Section  8.451(d)  provides  in 
pertinent  part  as  follows: 

Whenever  in  the  judgement  [sic]  of  the  chief 
of  police  public  interest  or  necessity  requires 
the  services  of  any  member  to  serve  in  excess  of 
the  basic  week  of  service  during  any  week,  the 
chief  of  police  may  permit  said  service,  and  said 
member  shall  be  compensated  therefor  or  shall 
receive  equivalent  time  credited  to  him  in  lieu 
thereof  in  accordance  with  this  sub-section.   For 
service  performed  in  exceps   of  the  basic  week, 
member  shall,  as  requested  by  the  member,  be 
compensated  on  the  basis  of  time  and  one-half 
•  •  •  or  in  lieu  thereof  equivalent  time  off  duty 
with  pay  at  the  rate  of  time  and  one-half. 
(Emphasis  added.) 

Chapter  lOB.l  of  the  San  Francisco  Administrative  Code 
provides  in  pertinent  part  as  follows: 

Any  person,  corporation,  firm  or  organization 
desiring  additional  personnel  of  the  San 
Francisco  police  department,  for  law  enforcement 
purposes  within  the  City  and  County  of  San 
Francisco,  may  request  the  chief  of  the  San 
Francisco  police  department  to  provide  such 
personnel  to  perform  such  services.   If  the  chief 
of  police  approves  the  request,  he  may  detail 
such  personnel  for  such  services  in  the  number  he 
determines  to  be  necessary  to  perform  the 
services.   (Emphasis  added.) 

Section  10B.3  provides  that: 

For  services  performed  in  excess  of  the  basic 
week,  police  department  members  shall  be 
compensated  on  the  basis  of  straight  time.  .  . 

Section  10B.5  provides  that: 

A  member  of  the  San  Francisco  police 
department  detailed  to  perform  services  pursuant 
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to  this  chapter  shall  not  be  entitled  to  receive 
any  additional  overtime  benefits  over  [and]  above 
those  provided  herein. 

It  is  our  understanding  that  the  services  contemplated  by 
Chapter  lOB  of  the  San  Francisco  Administrative  Code  are 
performed  exclusively  by  off-duty  members  of  the  Department  who 
volunteer  for  such  assignments.   You  inquire  whether  the 
provisions  of  San  Francisco  Charter  Section  8.451(d),  supra, 
requiring  compensation  for  overtime  at  time  and  one-half, 
supersede  the  provisions  of  Administrative  Code  Sections  10B.3 
and  10B.5,  supra ,  providing  for  compensation  at  a  straight-time 
rate  . 
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It  is  well  established  that  Charter  provisions  take 
precedence  over  conflicting  provisions  of  an  ordinance.   Currieri 
v.  City  of  Ro Seville,  supra,  at  1001.   In  view  of  the  fact  that 
the  services  contemplated  by  Chapter  lOB  of  the  Administrative 
Code  are  performed  for  law  enforcement  purposes  by  members  of  the 
Department  acting  in  their  capacity  as  San  Francisco  police 
officers,  we  have  concluded  that  such  services  performed  in 
excess  of  the  basic  forty-hour  week  must  be  compensated  at  the 
rate  of  time  and  one-half  pursuant  to  the  provisions  of  Charter 
Section  8.451(d) . 

You  are  so  advised. 


APPROVED; 


GEORGE  AGNOS': 
City  Attorney 
5180C 


Respectfully  submitted, 

GEORGE  AGNOST 

City  Attorney  . 

Judith  A.  Boyajian 
Deputy  City  Attorney 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*org«  Agnost, 
City  Attornay 


July  18,  1983 
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SUBJECT:        Order  of  Certification  of  Certified  Temporary 
Employees  Under  Section  8.329  of  the  Charter 

REQUESTED  BY:    JOHN  J.  WALSH 

General  Manager,  Personnel 
Civil  Service  Commission 

PREPARED  BY:     MICHAEL  C.  KILLELEA 
Deputy  City  Attorney 


QUESTION  PRESENTED 

What  is  the  proper  order  of  certification  under  Section 
8.329  of  the  Charter  when  there  are  certified  temporary 
employees  on  an  eligible  list? 

CONCLUSION 

Certification  shall  be  in  rank  order  except  when  a 
certified  temporary  employee  is  on  the  eligible  list  and  there 
is  no  current  City  emloyee  standing  higher  on  the  list.   If 
that  condition  exists,  the  certified  temporary  employee  shall 
be  entitled  to  be  certified  to  a  permanent  position  before 
higher  ranked  non-City  employees. 

ANALYSIS 

This  is  in  response  to  a  question  presented  to  you  by  an 
attorney  for  two  eligibles  on  list  No.  E-2  for  Class  7355 
Truck  Driver  regarding  the  order  of  certifying  eligibles  for 
permanent  appointment.   On  that  list  there  are  current 
employees,  non-City  employees  and  certified  temporary 
employees . 

The  general  rule  on  certification  of  eligibles  as  stated 
in  the  first  paragraph  of  Section  8.329  of  the  Charter  is  as 
follows : 
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"Whenever  a  position  controlled  by  the 
civil  service  provisions  of  this  charter  is 
to  be  filled,  the  appointing  officer  shall 
make  a  requisition  to  the  civil  service 
commission  for  a  person  to  fill  it. 
Thereupon,  the  commission  shall  certify  to 
the  appointing  officer  the  names  and 
addresses  of  the  three  persons  standing 
highest  on  the  list  of  eligibles  for  such 
position. " 

This  rule  of  three  requires  the  Civil  Service  Commission  to 
certify  the  highest  three  eligibles  regardless  of  whether  they 
are  employees  or  not.   Such  a  requirement  stems  from  the 
Charter  mandate  of  Section  8.310  that  all  appointments  "shall 
be  made  for  the  good  of  the  public  service  and  solely  upon 
merit  and  fitness."   (Emphasis  added.) 

In  the  case  of  Lucchesi  v.  City  of  San  Jose  (1980) 
104  Cal.App.3d  323,  the  Court  held  as  invalid  an  ordinance 
which  gave  preference  of  appointment  to  City  employees  on 
eligible  lists  because  it  conflicted  with  a  provision  of  the 
San  Jose  City  Charter  which  required  that  all  civil  service 
appointments  be  made  on  the  basis  of  "merit  and  fitness".   The 
Court  noted  that  City  employment,  in  and  of  itself,  is  not 
evidence  of  competence  within  the  meaning  of  the  Charter. 

In  1979,  the  electorate  amended  Section  8.329  of  the 
Charter  (Proposition  C).   The  amendment  provided  as  follows: 

"Notwithstanding  anything  to  the 
contrary  in  this  or  any  other  provision  of 
the  charter,  an  employee  who  has  been 
certified  from  a  regularly  adopted  eligible 
list  to  a  non-permanent  position  in  a  civil 
service  classification  shall  be  entitled  to 
appointment  to  a  permanent  position  within 
that  same  classification  before  the 
commission  certifies  to  the  appointing 
officer  the  ncimes  and  addresses  of  persons 
standing  higher  on  the  list  of  eligibles  who 
are  not  then  current  employees,  subject  to  a 
demonstration  of  satisfactory  job  performance 
in  the  non-permanent  position  for  a  period 
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and  in  the  manner  provided  by  rule  of  the 
commission.   The  provisions  of  this  section 
as  herein  amended  shall  only  be  applicable  to 
requisitions  for  permanent  positions  filled 
from  and  after  January  1,  1980." 

This  amendinent  generally  provides  that  a  certified 
temporary  employee  shall  be  entitled  to  a  permanent 
appointment  before  other  eligibles  standing  higher  on  the 
eligible  list  except  those  who  are  then  current 
employees.-^   The  amendment  was  proposed  to  provide  better 
opportunities  for  certified  temporary  employees  by  giving  them 
permanent  appointments  before  eligibles  coming  from  outside  of 
City  service  (see  argument  in  favor  of  Proposition  C).-^ 


' ^The  phrase  "shall  be  entitled  to  appointment"  in 
this  Charter  amendment  requires  that  the  certified  temporary 
employee  be  certified  under  a  "rule  of  one" . 

-''Mayor  Dianne  Feinstein  wrote  the  following  argument 
in  favor  of  Proposition  C: 

"Proposition  C  will  also  provide  better 
opportunities  for  current  City  employees,  who 
hold  non-permanent  civil  service  jobs,  to  be 
appointed  to  permanent  positions,  when,  and  if, 
such  permanent  positions  become  available.   The 
amendment  will  provide  that  employees  who  are 
already  on  lists,  but  hold  non-permanent 
appointments,  would  get  a  permanent  appointment 
before  anybody  from  the  outside  is  given  the  same 
job.   To  qualify,  non-permanent  employees  must 
demonstrate  satisfactory  performance  on  the  job. 
This  change  will  correct  an  inequity  which 
sometimes  has  us  calling  in  people  from  the 
outside,  despite  the  fact  that  another  person  is 
already  holding  the  job  on  a  temporary  basis  and 
is  performing  satisfactorily.   Proposition  C  will 
have  the  further  effect  of  motivating  temporary 
employees  to  achieve  better  job  evaluations. 
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The  intent  of  Proposition  C  appears  clear  that  certified 
temporary  employees  are  entitled  to  preference  for  permanent 
appointment  only  over  eligibles  from  the  outside.   Thus,  if 
there  is  an  eligible  list  of  five  persons,  the  first  four  of 
whom  are  outsiders  and  the  fifth  is  a  certified  temporary 
employee,  the  exception  of  Proposition  C  becomes  effective  and 
the  eligible  who  is  a  certified  temporary  employee  shall  be 
entitled  to  the  first  permanent  appointment  from  that  list. 

Proposition  C  is  an  exception  to  the  general  rule  of 
certification  in  rank  order  as  provided  by  the  first  paragraph 
of  Section  8.329  of  the  Charter.   Exceptions  to  the  general 
rule  of  a  statute  are  strictly  construed  and  they  will  not  be 
extended  beyond  the  import  of  their  terms  (45  Cal.Jur.2d, 
Statutes,  §134).   The  court  is  not  authorized  to  create 
exceptions  which  are  not  specifically  made  by  the  legislature 
(Stockton  Theaters,  Inc.  v.  Palermo  (1965)  47  Cal.2d  469). 

Proposition  C  creates  a  narrow  exception  to  the  general 
rule  that  certifications  from  an  eligible  list  shall  be  made 
in  rank  order.   The  exception  authorizes  certified  temporary 
employees  to  receive  priority  for  permanent  appointment  only 
over  outside  eligibles  but  not  current  employees  standing 
higher  on  the  list.   That  is  all  that  the  exception  does.   It 
does  not  provide  priority  rights  for  "current  employees"  over 
non-City  employees  on  the  list.   The  exception  must  be 
narrowly  construed  to  grant  preferential  certification  to  the 
certified  temporary  employees  on  the  list  only  if  there  are  no 
current  employees  who  are  higher  on  the  list.   Thus,  if 
current  employees  are  higher  on  the  list  than  a  certified 
temporary  employee,  the  exception  cannot  be  invoked  because  it 
was  not  enacted  to  give  current  employees  a  priority  over  any 
other  eligible. 

In  my  opinion,  the  general  rule  of  rank  order 
certification,  as  required  by  the  first  paragraph  of 
Section  8.329  of  the  Charter,  must  be  followed  in  all 
instances  except  where  a  certified  temporary  employee  is  on 
the  list  and  there  is  no  current  employee  standing  higher  on 
that  list.   In  such  circumstance,  the  certified  temporary  is 
entitled  to  certification  to  a  permanent  position  before  the 
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non-City  eligible  standing  higher  on  the  list.   However,  if 
there  is  a  current  employee  who  is  higher  on  the  list  than  the 
certified  temporary  employee,  the  exception  of  Proposition  C 
does  not  become  operative. 

An  example,  using  the  7355  Truck  Driver  list,  will 
demonstrate  my  conclusion.   The  Truck  Driver  list  contains  223 
eligibles.   There  are  5  certified  temporary  employees  on  that 
list  at  ranks  12,  14,  15,  20  and  94.   There  are  current  City 
employees  standing  higher  on  the  list  than  No.  12.   Therefore 
the  Proposition  C  exception  does  not  become  operative  and  the 
general  rule  of  certification  provided  for  in  the  first 
paragraph  of  Section  8.329  of  the  Charter  is  applicable. 
After  all  current  employees  standing  higher  than  the  certified 
temporary  employee  (No.  12)  are  selected  under  the  rule  of 
three  or  waive  appointment,  the  certified  temporary  employee 
(No.  12)  is  entitled  to  be  certified  to  the  next  permanent 
position  before  "persons  standing  higher  on  the  list  of 
eligibles  who  are  not  then  current  employees". 

After  appointment  of  eligible  No.  12,  the  next  highest 
certified  temporary  (No.  14)  would  be  entitled  to  be  certified 
to  a  permanent  position  under  the  exception  of  Proposition  "C" 
because  eligible  No.  13  is  a  non-City  employee.   The  next 
certified  temporary  employee  is  No.  15  and  she  would  be 
entitled  to  be  certified  to  the  next  permanent  position  by 
reason  of  Proposition  "C" . 

The  next  highest  certified  temporary  employee  is 
No.  20.   There  are  two  current  employees  standing  higher  than 
him  on  the  list.   Therefore,  the  general  rule  of  certification 
must  be  applied  until  the  current  City  employees  are  selected 
or  waive  appointment. 

The  last  certified  temporary  employee  is  No.  94  and 
there  are  current  employees  standing  higher  than  him  on  the 
eligible  list.   The  certification  process  would  proceed  in 
rank  order  until  those  current  employees  standing  higher  than 
the  certified  temporary  employee  (No.  94)  are  selected  under 
the  rule  of  three  or  waive  appointment.   At  such  point,  the 
certified  temporary  employee  (No.  94)  is  entitled  to  be 
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certified  to  the  next  permanent  position  before  higher  ranked 
eligibles  on  the  list  who  are  non-City  employees.   The  general 
rule  of  rank  order  certification  provided  in  the  first 
paragraph  of  Section  8.329  of  the  Charter  would  apply  for  the 
remainder  of  the  list. 

In  summary,  the  amendment  to  Section  8.329  of  the 
Charter  is  a  narrow  exception  to  the  general  rule  that 
certification  shall  be  made  by  rank  order  from  an  eligible 
list.   The  exception  becomes  operative  only  when  the  certified 
temporary  employee  can  be  reached  for  appointment  without 
disadvantaging  a  current  employee  standing  higher  on  the 
list.   If  such  current  employee  does  stand  higher  on  the  list, 
then  the  exception  is  not  available  and  the  general  rule  of 
rank  order  certification  is  applicable. 

Very  truly  yours, 

GEORGE  AGNOST,  City  Attorney 


By:   7/l-t^cv6^>-^  C  ^jUaX^-/,,. 
Michael  C.  Killelea 
Deputy  City  Attorney 


APPROVED ; 


City  Attorney 
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iXJCUMENTS  DEPT. 
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Are  members  of  City  boards  and  commissions  eligible  to 
participate  in  the  Health  Service  System? 


Yes 


CONCLUSION 


ANALYSIS 


Charter  Section  8.420  concerns  the  establishment  of  and 
membership  in  the  Health  Service  System.   Prior  to  the  1980 
amendment,  the  section  read  in  relevant  part  as  follows: 

.  .  .  The  members  of  the  system  shall  consist  of 
all  employees,  which  shall  include  officers  of 
the  city  and  county,  of  the  San  Francisco  Unified 
School  District,  and  of  the  Parking  Authority  of 
the  City  and  County  of  San  Francisco  who  are 
members  of  the  Retirement  System. 

Charter  Sections  8.501  and  8.502  provide  that  members  of 
boards  and  commissions  are  not  members  of  the  Retirement  System. 
Therefore,  prior  to  the  November  1980  amendment,  members  of 
City's  boards  and  commissions  were  not  members  of  the  Health 
Service  System  pursuant  to  Charter  Section  8.420  because  they 
were  not  members  of  the  Retirement  System. 
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In  the  November  1980  election.  Charter  Section  8.420  was 
amended  to  read  in  part  as  follows: 

.  .  .  The  members  of  the  system  shall  consist  of  all 
permanent  employees,  which  shall  include  officers  of  the 
city  and  county,  of  the  San  Francisco  Unified  School 
District,  and  of  the  Parking  Authority  of  the  City  and 
County  of  San  Francisco  and,  such  other  employees  as  may  be 
determined  by  ordinance,  subject  to  such  conditions  and 
qualifications  as  the  Board  of  Supervisors  may  impose. 
[Emphasis  added.] 

Charter  Section  1.103  defines  "officers  of  the  city  and 
county"  to  include  "members  of  boards  and  commissions  appointed 
by  the  Mayor."   Therefore,  members  of  City  boards  and  commissions 
appointed  by  the  Mayor  are  eligible  for  membership  in  the  Health 
Service  System  pursuant  to  Charter  Section  8.420. 

Attached  as  an  appendix  to  this  opinion  is  a  list 
indicating  the  eligibility  for  participation  in  the  Health 
Service  System  of  members  of  various  boards  and  commissions  whose 
names  were  submitted  as  part  of  your  inquiry;  it  is  not  intended 
to  be  an  exclusive  or  exhaustive  enumeration. 


CONCLUSION 

Members  of  City  boards  and  commissions  appointed  by  the 
Mayor  are  eligible  to  particpate  in  the  Health  Service  System. 

Respectfully  submitted 

GEORGE  AGNOST 
City  Attorney 

Thomas  J. /Owen 
Deputy  City  Attorney 
APPROVED : 

THOMAS  A.  TOOMEY,  UR. 
Acting  City  Attorney 
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APPENDIX 


Members  of  the  following  boards  and  commissions  are  eligible  to 
participate  in  the  Heath  Service  System  under  the  express  terms 
of  Charter  Section  8.420: 

Board  of  Education 
Community  College  Board 

(See  San  Francisco  City  Attorney  Opinion  No.  81-30,  82-60.) 

Members  of  the  following  boards  and  commissions  are  eligible  to 
participate  in  the  Health  Service  System  as  "officers  of  the  city 
and  county'  under  Charter  Section  1.103  and  the  entities 
respective  enabling  legislation: 


Airport  Commission 
Art  Commission 
Asian  Art  Commission 
Board  of  Permit  Appeals 
City  Planning  Commission 
Civil  Service  Commission 
Commission  of  Status  of  Women 
Commission  on  the  Aging 
Fire  Commission 
Health  Service  System  Board 
Human  Rights  Commission 
Landmarks  Preservation  Board 
Parking  Authority 
Police  Commission 
Port  Commission 
Public  Library  Commission 
Public  Utilities  Commission 
Recreation  &  Park  Commission 
Rent  Stablization  Board 
Retirement  System  Board 
Social  Services  Commission 
War  Memorial  Board 


(Charter  §  3.690) 

(Charter  §  3.600) 

(Administrative  Code 

§  28.10) 

(Charter  §  3.650) 

1 

(Charter  §  3.521) 

j 

(Charter  §  3.660) 

(Administrative  Code 

§  33.3)           1 

(Administrative  Code 

§  5.51) 

(§  3.540) 

(Charter  §  3.680) 

(Administrative  Code 

§  12A.4) 

(City  Planning  Code  J 

i  1003) 

(Charter  §  8.420) 

(Charter  §  3.530) 

(Charter  §  3.580) 

(Charter  §  3.560) 

(Charter  §  5.590) 

(Charter  §  3.550) 

(Administrative  Code 

§  37.4) 

(Charter  §  3.670) 

(Charter  §  3.570) 

(Charter  §  3.610) 
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The  following  boards  and  commissions  are  established  purusant  to 
state  law  and  their  members  are  not  eligible  as  "officers  of  the 
city  and  county"  to  participate  in  the  Health  Service  System: 

County  Parole  Commission  (Penal  Code  §  3075) 

Delincjuency  Prevention  Commission  (Welfare  &  Institutions  §  235) 

Housing  Authority  (Health  &  Safety  §  34240) 

Juvenile  Justice  Commission  (Weffare  &  Institutions  §  225) 

Redevelopment  Agency  (Health  &  Safety  §  33100) 

Members  of  the  following  boards  and  commissions  are  not  appointed 
by  the  Mayor  and  are  not  eligible  as  "officers  of  the  city  and 
county"  to  participate  in  the  Health  Service  System: 

Advisory  Council  for  Commission 

on  the  Aging  (Administrative  Code  §  5.54) 

Board  of  Trustees  of  the  Fine  Arts  MusexHn     (Charter  §  3.620) 


Cty  c.d  County  of  San  Francisco: 


Office  of  City  Attorney 


Georg*  Agnost, 
City  Attorney 
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Civil  Service  Commission 

JUDITH  A.  BOYAJIAN 
Deputy  City  Attorney 
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QUESTION  PRESENTED 

Does  the  definition  of  a  bilingual  position  in  the  1983-84 
Salary  Standardization  Ordinance  as  one  designated  by  the 
department  conflict  with  the  Charter-mandated  authority  of  the 
Civil  Service  Commission  ("Commission")  to  classify  and 
reclassify  positions  and  places  of  employment? 


No. 


CONCLUSION 


ANALYSIS 


Section  IV. D.  of  the  Salary  Standardization  Ordinance  for 
the  1982-83  fiscal  year  provides  that: 


Employees  who  ar 
a  "designated  bi 
additional  compe 
'designated  bili 


e  assigned  by  their  department  to 
lingual  position"  may  be  granted 
nsation  of  $12  biweekly.   A 
ngual  position"  is  one  approved 


by  the  civil  service  commission  related  to  a 
"unction  of  a  department  and 


public  service  f 
requiring  transl 
language  includi 
deaf,  a  minimum 
added. ) 


ating  to  and  from  a  foreign 

ng  sign  language  as  used  by  the 

of  10  hours  biweekly.   (Emphasis 


In  the  Salary  Standardization  Ordinance  for  fiscal  year  1983-84, 
Section  IV. D.  has  been  revised  to  provide  as  follows: 
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Employees  who  are  assigned  by  their  department  to 
a  "designated  bilingual  position"  may  be  granted 
additional  compensation  of  $15  biweekly.   A 
"designated  bilingual  position"  is  one  designated 
by  the  department  which  requires  translating  to 
and  from  a  foreign  language  including  sign 
language  as  used  by  the  deaf,  a  minimum  of  ten 
(10)  hours  biweekly.   (Emphasis  added.) 

You  inquire  whether  deletion  of  the  language  providing  for 
Commission  approval  of  "designated  bilingual  positions"  conflicts 
with  the  Commission's  Charter-mandated  authority  to  classify  and 
reclassify  positions  and  places  of  employment  in  the  various 
departments  and  offices  of  the  city  and  county. 

Upon  a  review  of  the  applicable  provisions  of  the  San 
Francisco  Charter  and  the  1983-84  Salary  Standardization 
Ordinance,  we  have  concluded  that  the  assignment  of  translating 
duties  by  the  department  and  the  payment  of  additional 
compensation  therefor  do  not  require  prior  approval  by  the 
Commission.   Our  analysis  follows. 

Section  8.400  of  the  San  Francisco  Charter  empowers  the 
Board  of  Supervisors  to  fix  by  ordinance  the  salaries,  wages  and 
compensations  of  City  employees.   Said  salaries,  wages  and 
compensations  are  set  forth  in  the  annual  Salary  Standardization 
Ordinance  (the  "Ordinance").   Apart  from  the  additional 
compensation  for  translating  services  authorized  by  Section  IV. D. 
of  the  Ordinance,  Section  IV  also  authorizes  additional 
compensation  to  be  paid  to  employees  who  perform  other  specially 
assigned  duties,  for  example:  underwater  diving,  work  at  a  sewage 
treatment  plant,  work  from  a  bos'n  chair,  and  use  of  sandblasting 
equipment.   The  Ordinance  does  not  require  Commission  approval 
prior  to  a  department's  assigning  such  duties;  Commission 
approval  is  only  required  for  the  supervisory  differential 
adjustments  provided  for  in  Section  IV. F. 

San  Francisco  Charter  Section  3.661  empowers  the  Commission 
to  classify  and  reclassify  positions  and  places  of  employment  in 
the  city  and  county,  "in  accordance  with  duties  and 
responsibilities  of  the  employment,  training  and  experience 
required."   However,  the  assignment  of  special  duties  entitling 
the  employee  to  additional  compensation  does  not  necessarily 
require  reclassification  of  the  position  itself;  hence,  the 
provisions  of  Charter  Section  3.661  do  not  apply.   The  Commission 
is,  however,  empowered  to  monitor  positions  requiring  additional 
compensation  pursuant  to  its  authority  under  Charter  Section 
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(d)   The  secretary  of  the  civil  service 
commission  shall  verify  that  all  persons  whose 
names  appear  on  payrolls  have  been  legally 
appointed  to  or  employed  in  positions  legally 
established  under  this  charter.  .  .  The 
controller  shall  not  draw  his  warrant  for  any 
claim  for  personal  services,  salary,  wages  or 
compensation  which  has  been  disapproved  by  the 
said  secretary. 

You  are  therefore  advised  that  there  is  no  requirement  that 
either  "designated  bilingual  positions"  or  the  other  positions 
authorized  by  the  Ordinance  to  receive  additional  compensation  be 
approved  by  the  Commission.   The  Commission  may,  however, 
pursuant  to  its  auditing  authority  under  Charter  Section  8.400, 
assure  that  the  assignment  of  special  duties  providing  for  such 
additional  compensation  do  not  require  classification  or 
reclassification  of  a  civil  service  position  and  that  the 
authority  given  to  department  heads  to  assign  such  special  duties 
is  not  abused. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 

//   Judith  A.  Boyajian 
^      Deputy  City  Attorney 

APPROVED: 
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QUESTIONS  PRESENTED 

1.  Does  the  tideland  trust  doctrine,  the  California 
Constitution,  the  Burton  Act,  the  Transfer  Agreement  or  the  San 
Francisco  Charter  preclude  the  Port  Commission  from  using 
tidelands  in  the  Fisherman's  Wharf  area  for  restaurants,  bars, 
shops,  hotels  or  other  similar  purposes? 

2.  Does  the  Burton  Act,  the  Transfer  Agreement  or  the  San 
Francisco  Charter  prohibit  the  use  of  Port  revenues  for  publicity 
to  promote  tourism  in  the  Fisherman's  Wharf  area? 


CONCLUSIONS 


1.   No. 


2.   No. 
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ANALYSIS 

1.   Does  the  tideland  trust  doctrine,  the  California 
Constitution,  the  Burton  Act,  the  Transfer  Agreement  or  the  San 
Francisco  Charter  preclude  the  Port  Commission  from  using 
tidelands  in  the  Fisherman's  Wharf  area  for  restaurants,  bars, 
shops,  hotels  or  other  similar  purposes? 

Fisherman's  Wharf  is  located  on  reclaimed  tidelands. 
Tidelands  are  held  to  be  owned  by  the  public.   Historically,  the 
state  holds  these  lands  in  trust  for  the  people  for  their  use  for 
commerce,  navigation  and  fishery.   Shively  v.  Bowlby  (1893)  152 
U.S.  1,  57.   Public  recreational  uses  also  fall  within  the 
permissible  scope  of  the  tideland  trust  doctrine.   Marks  v. 
Whitney  6  Cal.  3d  251,  98  Cal.  Rptr .  790,  491  P. 2d  374,  City  of 
Berkeley  v.  Superior  Court  (1980)  26  Cal.  3d  515,  162  Cal.  Rptr. 
327,  606  P. 2d  362.   Reclaiming  and  filling  tidelands  does  not 
ipso  facto  terminate  the  public  trust,  altJ^ough  the  character  of 
use  may  change,  Atwood  v.  Hammond  (1935)  4  Cal.  2d  31,  41,  48 
P. 2d  20.   The  legislature  has  not  terminated  the  public  trust 
under  which  Fisherman's  Wharf  is  held.   Hence,  the  initial 
question  is  whether  the  Fisherman's  Wharf  uses  are  permissible 
uses  contemplated  in  the  tideland  trust  doctrine. 

The  decision  of  the  Supreme  Court  in  Illinois  Central  Rrd. 
Co.  V.  Illinois  (1892)  146  U.S.  387  remains  the  "seminal  case  on 
the  scope  of  the  public  trust  doctrine  and  remains  the  primary 
authority  even  today,"  City  of  Berkely  v.  Superior  Court  (1980) 
26  Cal.  3d  515,  521,  162  Cal.  Rptr.  327,  606  P. 2d  362.   In 
Illinois  Central  the  Illinois  legislature  granted  the  railroad 
company  virtually  the  entire  Chicago  waterfront  in  fee  simple  and 
four  years  later  sought  to  revoke  the  grant.   The  Supreme  Court 
upheld  the  revocation  of  the  grant  on  the  grounds  that  the 
legislature  did  not  have  the  power  to  convey  the  entire 
waterfront  free  of  the  public  trust  and  any  attempt  to  do  so  was, 
if  not  void  on  its  face,  subject  to  revocation,  I^.  at  p.  455. 
The  Supreme  Court  stated: 

[T]he  State  holds  title  to  soils  under  tide  water 
by  the  common  law  .  .  .  and  that  title 
necessarily  carries  with  it  control  over  the 
waters  above  them  whenever  the  lands  are 
subjected  to  use.   But  it  is  a  title  different  in 
character  from  that  which  the  State  holds  in 
lands  intended  for  sale.   It  is  a  title  held  in 
trust  for  the  people  of  the  State  that  they  may 
enjoy  the  navigation  of  the  waters,  carry  on 
commerce  over  them,  and  have  liberty  of  fishing 
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therein  freed  from  the  obstruction  or 
interference  of  private  parties.  .  ,  .   The  trust 
devolving  upon  the  State  for  the  public,  and 
which  can  only  be  discharged  by  the  management 
and  control  of  property  in  which  the  public  has 
an  interest,  cannot  be  relinquished  by  transfer 
of  the  property.   The  control  of  the  State  for 
the  purposes  of  the  trust  can  never  be  lost, 
except  as  to  such  parcels  as  are  used  in 
promoting  the  interests  of  the  public  therein,  or 
can  be  disposed  of  without  any  substantial 
impairment  of  the  public  interest  in  the  lands 
and  waters  remaining. 

The  California  Supreme  Court  endorsed  the  Illinois  Central 
principles  in  People  v.  California  Fish  Co.  (1913)  166  Cal.  576, 
597,  138  P.  79;  National  Audubon  Society  v.  Superior  Court  (1983) 
33  Cal.  3d  419,  189  Cal.  Rptr.  419,  658  P. 2d  709.   In  California 
Fish  the  court  held  that  the  title  to  tidelands  is,  by  the 
people,  vested  in  the  state  in  trust  for  said  public  uses.   The 
administration  and  execution  of  this  trust  is  committed  by  the 
constitution  to  the  legislative  department,  subject  to  certain 
expressed  reservations.   The  powers  of  the  state  as  trustee  are 
not  express,  but  commensurate  with  the  duties  of  the  trust. 
Every  trustee  has  the  implied  power  to  do  everything  necessary  to 
the  execution  and  administration  of  the  trust.   People  v. 
California  Fish  Co.  (1913)  166  Cal.  576,  597,  138  P.  79. 

The  tideland  trust  doctrine  then  developed  to  protect  the 
public  right  to  navigate  freely  the  waters  of  the  country,  to 
engage  in  commerce  and  fishing  and  to  protect  the  people  from 
private  control  of  access  to  the  navigable  waters  of  the  United 
States.   As  originally  formulated  the  thrust  of  the  tideland 
trust  doctrine  was  to  guarantee  public  access  and  use  of 
navigable  waters  for  purposes  of  navigation,  commerce  and 
fisheries.   But  the  tideland  trust  doctrine  is  dynamic,  not 
static,  and  the  California  Supreme  Court  has  consistently  held  in 
recent  years  that  the  objective  of  the  public  trust  has  evolved 
in  tandem  with  the  changing  public  perception  of  the  values  and 
uses  of  the  waterways.  National  Audubon  Society  v.  Superior  Court 
(1983)  33  Cal.  3d  419,  434,  189  Cal.  Rptr.  419,  658  P. 2d  709. 

The  broadening  scope  of  permissible  tideland  trust  uses  is 
reflected  in  the  court's  reasoning  in  Colberg,  Inc.  v.  State  of 
California  ex.  rel.  Dept .  Pub.  Wks.  (1967)  67  Cal.  2d  408,  417, 
62  Cal.  Rptr.  401,  432  P. 2d  3.  The  court  stated: 
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The  courts  have  construed  the  purposes  of  the 
trust  with  liberality  to  the  end  of  benefitting 
all  the  people  of  the  state  .... 

We  deem  it  too  clear  to  warrant  citation  of 
further  authority  that  the  state,  as  trustee  for 
the  benefit  of  the  people,  has  power  to  deal  with 
its  navigable  waters  in  any  manner  consistent 
with  the  improvement  of  commercial  intercourse, 
whether  navigational  or  otherwise.   Id^.  at  419. 

The  court  further  stated: 

The  limitation  of  the  servitude  to  cases 
involving  a  strict  navigational  purpose  stems 
from  a  time  when  the  sole  use  of  navigable 
waterways  for  purposes  of  commerce  was  that  of 
surface  water  transport.  .  .  .   That  time  is  no 
longer  with  us.   The  demands  of  modern  commerce, 
the  concentration  of  population  in  urban  centers 
fronting  on  navigable  waterways,  the  achievements 
of  science  in  devising  new  methods  of  commercial 
intercourse  -  all  of  these  factors  require  that 
the  state,  in  determining  the  means  by  which  the 
general  welfare  is  best  to  be  served  through  the 
utilization  of  navigable  waters  held  in  trust  for 
the  public,  should  not  be  burdened  with  an 
outmoded  classification  favoring  one  mode  of 
utilization  over  another.  Id^.    at  421-422. 

The  court  in  Marks  v.  Whitney  (1971)  6  Cal.  3d  251,  259,  98 
Cal.  Rptr.  790,  491  P. 2d  374  expressly  expanded  the 
interpretation  of  permissible  public  trust  purposes  based  on  the 
changing  needs  of  the  people.   Although  early  cases  expressed  the 
scope  of  the  tideland  trust  purposes  as  navigation,  commerce  and 
fishery,  the  court  held  that  the  permissible  range  of  public  uses 
is  far  broader,  including  the  right  to  hunt,  bathe  or  swim,  and 
the  right  to  preserve  the  tidelands  in  their  natural  state.   The 
court  stated: 

The  public  uses  to  which  tidelands  are 
subject  are  sufficiently  flexible  to  encompass 
changing  public  needs.   In  administering  the 
trust  the  state  is  not  burdened  with  an  outmoded 
classification  favoring  one  mode  of  utilization 
over  another.   Id.  at  259. 
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Thus,  not  only  are  public  trust  purposes  flexible  to 
accomodate  the  changing  needs  of  the  public,  but  the  permissible 
range  of  public  uses  is  broader  than  the  original  uses  of 
navigation,  commerce  and  fishery  and  includes  recreational  and 
environmental  uses.  City  of  Berkeley  v.  Superior  Court  (1980)  26 
Cal.  3d  515,  521,  162  Cal.  Rptr .  327,  606  P. 2d  362.   But  while 
under  modern  interpretation  the  permissible  scope  of  public  trust 
purposes  is  broadened  and  flexible,  all  public  uses  are  not 
permissible  uses.   The  California  Supreme  Court  set  limitations 
on  the  scope  of  permissible  uses  of  tidelands.  National  Audubon 
Society  v.  Superior  Court  (1983)  33  Cal.  3d  419,  440,  189  Cal. 
Rptr.  419,  658  P. 2d  709.   Public  uses  are  permissible  insofar  as 
they  relate  to  uses  and  activities  in  the  vicinity  of  the  lake, 
stream  or  tidal  reach  at  issue.  Id.    at  440.   The  public  trust  is 
more  than  an  affirmation  to  use  public  property  for  public 
purposes.   It  is  an  affirmation  of  the  duty  of  the  state  to 
protect  people's  common  heritage  of  streams,  lakes,  marshlands 
and  tidelands.   I^.  at  441. 

While  the  courts  have  rarely  defined  "  for  commercial 
purposes",  in  Martin  v.  Smith  (1960)  184  Cal.  App.  2d  571,  7  Cal. 
Rptr.  725  the  meaning  of  this  trust  purpose  appears  to  have 
undergone  an  implied  expansion  to  meet  the  changing  needs  of  the 
people.   The  court,  without  any  direct  consideration  of  the 
tideland  trust  doctrine,  interpreted  the  meaning  of  "commercial 
purposes"  as  used  in  a  lease  of  tideland  property  by  the  city  to 
private  parties  and  found  the  intended  uses  consistent  with  the 
trust. 

In  Martin  the  state  of  California  granted  the  city  of 
Sausalito  certain  tide  and  submerged  lands  and  empowered 
Sausalito  to  lease  such  lands  for  purposes  of  commerce  and 
navigation.   The  city  approved  a  sublease  of  certain  tidelands. 
The  sublease  was  contested  on  the  grounds  that  it  went  beyond  the 
purposes  of  the  original  lease  under  which  Sausalito  took  the 
grant  from  the  state.   The  original  lease  stated  the  leased 
premises  could  be  used  "for  lawful  commercial  purposes,  the 
construction,  maintenance  and  use  of  a  yacht  harbor  and 
structures  and  facilities  connected  thereto."   The  appellant 
contended  that  "commercial  purposes"  as  used  in  the  original 
lease  did  not  include  the  sublessee's  intended  use  for  a 
restaurant  with  bar,  small  shops,  a  de  luxe  motel,  swimmming  pool 
and  a  parking  area  which  the  sublessee  intended  to  construct. 
The  court  rejected  the  appellant's  interpretation  on  the  grounds 
that  it  would  completely  eliminate  the  words  "for  lawful 
commercial  purposes"  and  stated  that  it  is  clear  that  "commercial 
purposes"  in  the  original  lease  covered  more  than  just  a  yacht 
harbor.   The  court,  in  interpreting  "commercial  purposes",  stated; 
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Commercial  is  an  encompassing  term,  relating 
to  all  business,  and  its  use  in  the  lease  would 
seem  to  indicate  the  state's  intention  that 
business  should  be  carried  on  on  the  leased 
property.   To  ascribe  to  the  term  "for  lawful 
commercial  purposes"  any  other  interpretation 
would  be  to  label  the  Legislature's  insertion  of 
the  phrase  as  an  idle  act.  Id.    at  576 

The  court  held: 

In  making  the  lease  the  State  Lands 
Commission  knew  the  purposes  for  which  [the 
original  lessees]  intended  to  use  the  land,  and 
in  granting  the  lease  construed  such  purposes  to 
be  within  [its]  powers.  .  .  to  lease  for 
"commercial"  purposes  and  such  purposes  were 
consistent  with  the  [tideland]  trust  upon  which 
said  lands  were  conveyed  to  the  city,  and  with 
the  requirements  of  commerce  and  navigation  of 
said  harbor.  .  .  .   The  [city]  council  was  merely 
implementing  the  policies  declared  by  the  state 
in  the  lease.   Id^.  at  578. 

Unfortunately,  the  court  in  Martin  does  not  directly 
discuss  the  tideland  trust  doctrine.   This  very  failure  suggests 
that  the  court  did  not  feel  the  trust  barred  the  uses  specified 
in  the  lease.   The  property  in  question  was  tideland  property  and 
hence  subject  to  the  tideland  trust.   The  state  could  not  have 
conveyed  the  property  to  Sausalito  free  of  the  trust  nor  could  it 
have  authorized  Sausalito  to  lease  the  property  for  purposes 
inconsistent  with  the  tideland  trust  doctrine.   The  result  in 
Martin  provides  support,  perhaps  tenuous  because  the  court  fails 
to  meet  the  issue  head  on,  for  the  conclusion  that  restaurants, 
bars,  shops  and  hotels  are  permissible  uses  under  the  tideland 
trust  doctrine  when  they  are  ancillary  to  or  supportive  of  a 
primary  trust  use  such  as  navigation,  fishery  or  water-related 
recreation . 

California  Constitution  Article  X  section  3  provides  in 
relevant  part: 

All  tidelands  within  two  miles  of  any 
incorporated  city,  city  and  county,  or  town  in 
this  State,  and  fronting  on  the  water  of  any 
harbor,  estuary,  bay,  or  inlet  used  for  the 
purposes  of  navigation,  shall  be  withheld  from 
grant  or  sale  to  private  persons,  partnerships, 
or  corporations.  .  .  . 
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See  also  California  Government  Code  sections  37384-37387. 

In  City  of  Long  Beach  v.  Mansell  (1970)  3  Cal.  3d  462,  482, 
91  Cal.  Rptr.  23,  476  P. 2d  423  the  court  explains  the  distinction 
between  the  tideland  trust  doctrine  and  this  California 
Constitutional  provision: 

The  former  [public  trust]  does  not  itself 
forbid  the  alienation  of  tidelands  but  merely 
insures  that  when  such  lands  are  subject  to  the 
trust  (i.e.,  have  not  been  removed  therefrom  by 
proper  legislative  determination),  they  remain  so 
subject  even  after  alienation.   The 
constitutional  provision,  on  the  other  hand, 
flatly  forbids  alienation  of  certain  tidelands  - 
i.e.,  tidelands  within  two  miles  of  an 
incorporated  city  -  whether  or  not  they  are  trust 
lands  at  the  time  of  alienation. 

Hence,  any  evaluation  of  a  particular  tideland  trust  use  in 
the  City  and  County  of  San  Francisco  must  include  both  an 
analysis  of  the  tideland  trust  doctrine  and  the  effect  of  Article 
X,  Section  3  of  the  California  Constitution. 

■California  cases  uphold  leases  of  tidelands  to  private 
entities.  .  .  [and]  in  so  doing  the  courts  have  found  that 
private  use  of  leased  tideland  was  not  inconsistent  with,  but 
rather  promoted  tideland  trust  purposes,"  Besig  v.  Friend  (1979) 
463  F.  Supp.  1053,  1060.    Some  of  the  cases  in  which  courts 
upheld  the  lease  of  tideland  trust  property  as  promoting  the 
public  trust  are  San  Pedro  etc.  R.R.  Co.  v.  Hamilton  (1911)  161 
Cal.  610  (lease  of  tideland  to  a  private  railroad  company). 
People  V.  Monstad  (1930)  209  Cal.  658  (lease  of  tideland  to  a 
private  individual  to  operate  and  maintain  a  private  pleasure 
wharf),  Boone  v.  Kingsbury  (1928)  206  Cal.  148  (lease  to  prospect 
for  oil,  gas  and  other  mineral  deposits).  People  v.  City  of  Long 
Beach  (1959)  51  Cal.  2d  875,  338  P. 2d  177  (lease  of  building  on 
tidelands  to  Y.M.C.A. ) . 

The  aforementioned  cases  hold  that  leases  of  tideland  trust 
properties  to  private  individuals  and  entities  are  permissible. 
Further,  such  leases  that  are  for  uses  which  are  not 
intrinsically  tideland  trust  uses  but  which  promote  or  are 
ancillary  to  water-related  recreational,  commercial,  fishery  and 
navigational  related  uses  are  within  the  permissible  scope  of  the 
tideland  trust  doctrine.   It  remains,  therefore,  to  be  determined 
whether  the  particular  uses  at  Fisherman's  Wharf  fall  within  the 
aforementioned  trust  purposes. 
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With  the?e  precedents  and  principles  in  mind  we  now  proceed 
to  an  examination  of  the  Fisherman's  Wharf  area.   An  analysis  of 
the  history  of  Fisherman's  Wharf  discloses  that  from  1850  to  the 
present  Fisherman's  Wharf  was  used  for  navigation,  commerce, 
fisheries,  and  recreation,  which  were  all  water-related  uses  and 
therefore  clearly  permissible  tideland  trust  purposes.   Auerbach, 
Crab  is  King  (1973)  p.  13.   Fisherman's  Wharf  took  its  present 
form  gradually.   Around  1850  Italian  immigrants  settled  in  San 
Francisco  in  the  North  Beach  area  and  developed  fisheries  there. 
Id.  at  p.  10.   In  1853  Henry  Meiggs  built  what  is  now  Fisherman's 
Wharf  for  commercial  purposes  -  as  a  place  where  ships  carrying 
lumber  could  dock.   _Id.  at  p.  16.   Gradually  the  name  changed 
from  Meiggs  Wharf  to  Fisherman's  Wharf  and  became  a  popular 
public  recreation  area.   I^.  at  p.  42.   The  types  of  recreational 
establishments  around  1900  were  Cockney  White's  museum, 
Driscoll's  Salt  Water  Tub  Bathing  Emporium^and  Riley's  Shooting 
Gallery.  Id.    at  p.  42.   In  1900  the  Board  "of  State  Harbor 
Commissioners  set  aside  the  present  Fisherman's  Wharf  for  use  of 
commercial  fisherman.   _I^.  at  p.  13.   By  the  1930's  cafes  and 
restaurants,  specializing  in  excellent  seafood  and  distinctive 
seaside  atmosphere,  developed  to  supplement  the  fish  stands 
lining  the  wharf,  and  people  came  to  have  lunch  or  dinner  and 
enjoy  the  waterfront  views.   I^.  at  p.  13.   By  the  1940's 
Fisherman's  Wharf  acquired  a  nation-wide  reputation  and  after 
World  War  II,  an  international  reputation.   _Id.  at  p.  14.   The 
permissible  recreational  uses  for  tideland  trust  purposes  should 
be  broadly  construed  to  uphold  water-related  uses,  both  physical 
uses  such  as  fishing,  boating  and  swimming  and  less  direct  uses 
involving  visiting  the  waterfront  to  enjoy  scenic  views. 

At  the  time  of  the  Burton  Act  in  1968  when  the  state 
transferred  in  trust  its  interest  in  Fisherman's  Wharf  to  San 
Francisco,  Fisherman's  Wharf  was  utilized  in  its  historical  and 
present  uses  -  navigation,  commerce,  fisheries,  and  recreation. 
The  restaurants,  bars,  shops  and  hotels  are  all  open  to  the 
public  and  feature  bay  views  and  seafood.   They  cater  to  the 
interests  and  needs  of  the  people  who  come  to  enjoy  recreational 
use  of  the  waterfront  area  as  well  as  supporting  fisheries  and, 
to  a  lesser  degree,  commerce  and  navigation.   Thus,  these  uses 
are  ancillary  to  and  promote  the  underlying  tideland  trust  uses, 
including  public  recreational  use  of  Fisherman's  Wharf.   The 
activities  and  use  of  Fisherman's  Wharf  promote  public  access  to 
and  recreational  use  of  the  tideland  area  and  clearly  relate  to 
"uses  and  activities  in  the  vicinity  of  the  tidal  reach  at  issue" 
National  Audubon  Society  v.  Superior  Court  (1983)  33  Cal.  3d  419, 
440,  189  Cal.  Rptr.  419,  658  P. 2d  709.   Surveys  show  that 
Fisherman's  Wharf  is  the  most  popular  special  attraction  in  San 
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Francisco  for  visitors.   Report  of  the  Mayor's  Citizens 
Commission  for  the  Preservation  and  Beautif ication  of  Fisherman's 
Wharf  Area,  May7  1974 .   Thus,  the  uses  of  Fisherman's  Wharf  not 
only  are  consistent  with,  but  also  promote,  the  purposes  of  the 
tideland  trust  doctrine  in  providing  a  special  recreational 
benefit  not  only  to  the  people  of  the  state  but  also  of  the 
nation.   Most  of  the  current  uses  of  Fisherman's  Wharf  are  not 
intrinsic  tideland  trust  purposes  but  are  ancillary  to  and 
supportive  of  the  tideland  trust  purposes  of  fishery  and 
recreational  uses  and,  perhaps  to  a  lesser  extent,  of  commerce 
and  navigation.   Viewed  in  this  context  the  use  of  Fisherman's 
Wharf  for  restaurants,  bars,  shops  and  hotels  promotes  and  is 
ancillary  to  the  traditional  trust  uses  existing  at  Fisherman's 
Wharf  and  complies  with  the  tideland  trust  doctrine. 

An  analogy  to  cases  upholding  certain  types  of  commercial 
activities  in  areas  dedicated  to  and  held  exclusively  for  public 
park  purposes  further  reinforces  the  conclusion  that  restaurants, 
bars,  shops  and  hotels  are  incidental  to  and  promote  public 
recreational  use  of  the  tidelands  property  in  the  Fisherman's 
Wharf  area.   The  American  common  law  imposed  strict  limitations 
on  the  uses  of  park  property  that  has  been  devoted  to  public 
recreational  purposes.   But  in  interpreting  what  constitutes  a 
permissible  public  recreational  use,  courts  uphold  restaurants 
and  hotels  on  park  property  when  the  court  finds  they  are 
incidental  and  ancillary  to  park  purposes.   In  considering 
whether  a  lease  of  subsurface  land,  (the  land  was  dedicated  to 
park  purposes)  for  an  underground  parking  garage  was  permissible, 
the  court  in  City  and  County  of  S.F.  v.  Linares  (1940)  16  Cal.  2d 
441,  445  relied  on  Spires  v.  City  of  Los  Angeles,  150  Cal.  64,  87 
P.  1026  and  quoted: 

As  a  matter  of  public  knowledge,  we  are  aware 
that  the  erection  of  hotels,  restaurants, 
museums,  art-galleries,  zoological  and  botanical 
gardens,  conservatories,  and  the  like  in  public 
parks  is  common,  and  we  are  not  pointed  to  any 
authority  where  it  has  been  regarded  as  a 
diversion  of  the  legitimate  uses  of  the  park  to 
establish  them,  but,  on  the  contrary,  their 
establishment  has  been  generally  recognized  as 
ancillary  to  the  complete  enjoyment  by  the  public 
of  the  property  set  aside  for  their  benefit. 

This  is  clearly  an  analogous  situation.   For  similar 
reasons,  it  is  submitted  that  restaurants,  bars,  shops  and  hotels 
that  are  ancillary  to  or  supportive  of  underlying  tideland  trust 
uses  are  permissible  within  the  scope  of  the  tideland  trust 
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doctrine. 

Further,  hiPtorically  the  use  of  Fi?herman's  Wharf  has 
included  these  types  of  recreational  uses  long  before  the  formal 
judicial  recognition  of  recreational  use  as  a  permissible 
tideland  trust  purpose.   The  California  State  Lands  Commission, 
the  state  agency  responsible  for  administering  the  public  trust 
prior  to  the  transfer  to  the  City  and  County  of  San  Francisco, 
has  never  posed  any  objections  to  these  uses  as  permissible  and 
consistent  with  the  public  trust.   Staff  attorneys  of  the  State 
Lands  Commission  have  orally  advised  us  that  the  Commission 
considers  tourist-oriented  shops  and  similar  enterprises 
permissible  trust  uses  when  they  are  open  to  the  public  and  cater 
to  the  public  recreational  use  of  the  tidelands.   As  such  they 
are  considered  ancillary  to  recreational  purposes.   These  are 
informal  opinions  and  not  official  rulings  or  interpretations 
that  have  a  binding  or  presumptive  legal  effect.   However,  they 
do  serve  as  an  indication  of  how  the  State'Lands  Commission  views 
the  tideland  trust  and  the  uses  being  made  of  Fisherman's  Wharf. 

It  is  clear  from  the  history  of  Fisherman's  Wharf  that  the 
primary  uses  of  Fisherman's  Wharf  are  both  fishery  and 
recreational  water-related  uses.   An  examination  of  the  types  of 
shops  and  facilities  at  Fisherman's  Wharf  shows  that  they  are 
oriented  to  and  promote  both  fishery  and  the  public  recreational 
use  of  Fisherman's  Wharf.   As  these  uses  promote  public  access  to 
and  use  of  the  waterfront  area,  restaurants,  bars,  shops  and 
hotels  are  ancillary  to  these  trust  uses  of  Fisherman's  Wharf. 
Therefore,  the  use  of  Fisherman's  Wharf  for  restaurants,  bars, 
shops,  hotels  or  other  similar  purposes  clearly  falls  within  the 
permissible  scope  of  the  tideland  trust  doctrine. 

The  state,  as  trustee  may  manage  and  control  such  use  and 
may  improve  such  lands  and  waters  in  furtherance  of  the  use.  City 
of  Long  Beach  v.  Lisenby  (1917)  175  Cal.  575.   For  that  purpose 
the  state  may  commit  the  execution  of  the  trust  to  a  local 
administrative  agency,  _Id.  at  579. 

In  1968  the  Legislature  of  the  State  of  California  enacted 
the  Burton  Act,  Statutes  1968,  Chapter  1333,  which  authorized  the 
transfer  in  trust  for  tideland  trust  purposes  to  the  City  and 
County  of  San  Francisco  of  the  interest  of  the  state  in  and  to 
the  harbor  of  San  Francisco.   Under  the  Burton  Act  the  public 
trust  is  administered  by  the  Port  Commission,  Burton  Act  of  1968, 
Section  3.   The  Burton  Act  permits  the  lease  of  tidelands  for 
public  uses  and  purposes  consistent  with  the  tideland  trust  and 
permits  the  Port  Commission  to  authorize  non-trust  uses  of  the 
property  if  it  is  not  required  for  trust  purposes  so  long  as  the 
moneys  derived  are  used  in  furtherance  of  trust  purposes,  Burton 
Act  of  1968,  Section  3  (6).   The  Transfer  Agreement  between  the 
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state  of  California  and  the  City  and  County  of  San  Francisco 
provides  the  same  conditions  and  powers  as  does  the  Burton  Act. 
See  Section,  VI,  VII  (6)  of  the  Transfer  Agreement. 


part; 


San  Francisco  Charter  section  3.581  provides  in  relevant 

.  .  .   Subject  to  the  terms  and  conditions  of  the 
transfer  and  any  supplemental  agreements  relating 
thereto,  the  port  commission  shall  have  the 
control  and  management  of  all  real  and  personal 
property  transferred  under  the  Statutes  1968,  ch. 
1333 

The  Burton  Act,  the  Transfer  Agreement  and  the  San 
Francisco  Charter  incorporate  the  common  law  tideland  trust 
doctrine  and  designate  the  Port  Commission  *as  the  administrative 
agency  to  administer  the  public  trust.   Thus,  so  long  as  the 
current  use  of  Fisherman's  Wharf  for  navigation,  commerce, 
fisheries,  and  recreational  purposes  is  not  precluded  by  and  is 
consistent  with  the  provisions  of  the  tideland  trust  doctrine  and 
California  Constitution,  it  does  not  violate  the  Burton  Act,  the 
Transfer  Agreement  or  the  San  Francisco  Charter. 

2.   Does  the  Burton  Act,  the  Transfer  Agreement  or  the  San 
Francisco  Charter  prohibit  the  use  of  Port  revenues  for  publicity 
to  promote  tourism  in  the  Fisherman's  Wharf  area? 

Section  5  of  the  Burton  Act  provides  in  relevant  part: 

Notwithstanding  any  other  provision  of  law  to  the 
contrary,  the  City  and  County  of  San  Francisco  . 
.  .  may  use  revenues  accruing  from  or  out  of  the 
use  of  transferred  lands  for   .  .  . : 


(2)  The  promotion,  by  advertising  and  such  other 
means  as  may  be  reasonable  and  appropriate,  of 
maximum  public  use  of  such  transferred  lands  or 
to  encourage  private  investment  in  development  of 
such  transferred  lands  for  the  highest  and  best 
use  in  the  public  interest. 
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Section  12  of  the  Burton  Act  provides  in  relevant  part: 

San  Francisco  Harbor  and  facilities  shall  be 
under  the  administration  and  control  of  the 
Harbor  Commission  of  the  City  and  County  of  San 
Francisco  which  shall  be  established  in 
accordance  with  the  provision  of  the  Charter  of 
the  City  and  County  of  San  Francisco.  .  .  . 

Section  VII  of  the  Transfer  Agreement  expressly  states  that 
the  Port  Commission  will  excercise  the  supervisorial  powers  over 
port  properties  that  were  granted  under  the  Burton  Act.   Section 
VII  provides  in  relevant  part: 

The  Port  Commission  shall  have  the  power  and 
duty  to  use,  conduct,  operate,  maintain,  manage, 
regulate,  and  control  the  Port  Area  of  San 
Francisco  and  to  do  all  things  it  deems  necessary 
in  .  .  .  [this]  connection  .  .  .  including  .  .  . 
the  exclusive  power  to  perform  or  accomplish  the 
following  in  the  Port  Area: 

*      *      * 

(17)  Hay  promote  the  maritime  and  commercial 
interests  of  the  Harbor  by  advertising  its 
advantages  and  facilities  and  by  the  solicitation 
of  business.   The  advertising  and  solicitation 
may  be  conducted  within  or  without  this  State  and 
through  such  agencies,  mediums,  employees  and 
agents  as  are  determined  by  the  commission.  .  .  . 


(19)  To  expand  [sic]  all  funds  necessary  to  the 
carrying  out  of  powers  and  duties  herein 
expressed. 


Under  the  Burton  Act  and  the  Transfer  Agreement  the  Port 
Commission  has  the  power  to  advertise.   This  power  is  similarly 
granted  to  the  Port  Commission  in  San  Francisco  Charter  section 
3.581(q)  which  provides  in  pertinent  part: 

May  promote  the  maritime  and  commercial  interests 
of  the  harbor  by  advertising  its  advantages  and 
facilities  and  by  the  solicitation  of  business.  . 
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The  Burton  Act,  the  Transfer  Agreement  and  the  San 
Francisco  Charter  clearly  provide  that  the  Port  has  the  authority 
to  expend  revenues  derived  from  permissible  purposes  under  the 
tideland  trust  doctrine  for  advertising. 

Port  revenues  which  are  generated  by  port  facilities  that 
are  subject  to  the  tideland  trust  doctrine  may  only  be  devoted  to 
trust  purposes.   An  analogy  to  trust  law  applies.   A  trustee  is 
accorded  implied  or  inferred  powers  from  the  terms  and  purposes 
of  the  trust.   The  court  in  Kipp  v.  O'Melveny  (1906)  2  Cal.  App. 
142,  144,  83  P.  264  stated: 

Where  a  trustee  conforms  with  the  provisions 
of  the  trust  in  their  true  spirit  and  meaning,  he 
has  authority  to  adopt  measures  and  to  do  acts 
which,  though  not  specified  in  the  instrument, 
are  implied  in  its  general  directions,  and  are 
reasonable  and  proper  means  for  making  them 
effectual. 

Clearly  expenditure  of  trust  earnings  to  promote  a  trust 
enterprise  would  fall  within  the  trustee's  implicit  power  to  make 
effectual  the  provisions  of  the  trust.   By  analogy  to  the  common 
law  so  too  may  the  Port  Commission  authorize  the  expenditure  of 
funds  for  publicity  as  reasonably  necessary  to  stimulate  the  use 
of  tideland  trust  property  by  the  public.   Expending  port 
revenues  for  publicity  to  promote  tourism  and  attract  customers 
to  the  Fisherman's  Wharf  area  furthers  and  is  consistent  with  the 
permissible  purposes  of  commerce,  navigation,  fishery  and 
recreation  under  the  tideland  trust  doctrine. 

However,  the  advertising  must  be  consistent  with  the 
policies  of  the  tideland  trust,  i.e.,  to  promote  public  trust 
uses.   The  advertising  must  be  oriented  to  and  focused  upon  the 
promotion  of  the  trust  use,  ie.,  fishery  and  public  recreation 
and  the  ancillary  and  supportive  uses. 

Even  in  the  absence  of  the  specific  language  in  the  Burton 
Act,  the  conclusion  must  be  the  same.   Port  revenues  may  be  used 
for  any  purpose  that  bears  any  reasonable  relationship  to  the 
purposes  of  the  trust  with  which  port  lands  are  impressed. 

CONCLUSION 

It  must  therefore  be  concluded  that  the  Port  is  not 
precluded  by  the  tideland  trust  doctrine,  the  California 
Constitution,  the  Burton  Act,  the  Transfer  Agreement  or  the  San 
Francisco  Charter  from  using  tidelands  in  the  Fisherman's  Wharf 
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area  for  restaurants,  bars,  shops,  hotels  or  other  similar 
purposes.   The  current  uses  of  Fisherman's  Wharf  including 
restaurants,  bars,  shops  and  hotels  that  emphasize  seafood  and 
water  related  souvenirs  and  promote  public  access  to  and 
recreational  use  of  the  public  trust  properties.   These  uses  are 
therefore  ancillary  to  and  promote  commerce,  navigation,  fishery 
and  recreational  use  of  tideland  trust  property  and  are 
permissible  uses  under  the  tideland  trust  doctrine.   The  Burton 
Act,  the  Transfer  Agreement  or  the  San  Francisco  Charter  does  not 
prohibit  the  use  of  Port  revenues  for  publicity  to  promote 
tourism  in  the  Fisherman's  Wharf  area. 


Should  the  Port  Commission  decide  to  expend  Port  revenues 
for  publicity  to  promote  tourism  in  the  Fisherman's  Wharf  area, 
it  must,  of  course,  follow  the  appropriation  procedures  as  set 
forth  in  Sections  6.300  et  seq.  of  the  San  Francisco  Charter. 
This  opinion  is  not  to  be  interpreted  as  implying  that  the  Port 
may  expend  money  without  adhering  to  the  city's  budget  and 
appropriation  procedures. 

Respectfully  submitted, 
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1.    Does  section  302(e)  of  the  Planning  Code      .^,^^^ 
constitutionally  authorize  one  or  more  property  owners  to  invoke 
in?lrim  land  use  controls  by  filing  applications  for 
reclassification? 

2  If  not,  may  Section  302(e)  of  the  City  Planning  Code 
lawfully  be  amended  to  delegate  such  legislative  power  to  one  or 
more  interested  property  owners? 

3  Does  section  302(e)  of  the  City  Planning  Code 
constitutionally  authorize  the  City  Planning  Commission  or  the 
Board  of  supervisors  to  impose  interim  land  use  controls? 

4.  If  not,  may  Section  302(e)  of  the  City  Planning  Code 
be  amended  to  pass  constitutional  muster? 


CONCLUSIONS 
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'-'{:  ANALYSIS  *  .'*' 

Before  we  examine  the  questions  presented,  it  is  useful  to 
review  the  statutory  and  case  authorities  governing  the  validity 
of  interim  land  use  ordinances.   The  use  of  interim  zoning 
controls  has  long  been  upheld  by  the  courts.*   Usually,  the 
imposition  of  interim  zoning  controls  is  effectuated  through  the 
adoption  of  an  ordinance  as  an  lawful  exercise  of  the  local 
police  power. ^   The  primary  purpose  underlying  the  use  of 
interim  land  use  controls  is  to  protect  the  integrity  of  the 
planning  process  and  to  stop  development  which  might  soon  become 
lawful  non-conforming  uses. 

Generally,  an  interim  zoning  ordinance  is  in  effect  for  a 
period  of  two  years.   Such  ordinance  may  be  invalidated  for  lack 
of  a  termination  date.   In  evaluating  such  interim  ordinances  the 
rule  of  reasonableness  applies  and  their  validity  is  determined 
on  a  case-by-case  basis.   Such  review  involves  an  evaluation  of 
the  application  of  the  ordinance  to  a  particular  factual 


'      Miller  V.  Board  of  Public  Works  (1925)  195  Cal .  477 
[234  P.  381,  appeal  dismissed,  273  U.S.  781,  47  S.Ct.  460, 
71  L  Ed  889];  CEEED  v.  California  Coastal  Zone  Conservation 
commission  (1974)  43  Cal.App.3d  306  [118  Cal . Rptr   315 ] ^   See 
also  2  Yokley,  Zoning  Law  and  Practice  (4th.  ed.  1978)  ^io-4, 
pp.  64-73. 

*   In  California,  the  adoption  of  interim  zoning 
ordinances  by  general  law  cities  is  governed  by  Government  Code 
Section  65858,  which  provision  contemplates  legislative  action. 
As  far  as  our  office  can  determine,  none  of  the  other  charter 
cities  in  California  imposes  interim  zoning  controls  without  the 
adoption  of  an  ordinance.   Similarly,  in  most  other 
jurisdictions,  interim  zoning  controls  are  imposed  by  the 
adoption  of  an  interim  ordinance  pursuant  to  enabling   _ 
legislation.   For  a  comprehensive  review  of  the  use  of  interim 
zoning  controls,  see  Freilich,  Interim  Development  Controls: 
Essential  Tools  for  Implementing  Flexible  Planning  and  Zoning, 
49  J.  Urban  law  65  (1971)  and  2  Yokley,  Zoning  Law  and  Practice 
supra,  no,  pp.  59-85;  See  also  California  Zoning  Practice  (Cont 
Ed.  Bar  1969),  Chapter  4. 
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situatibh  rather  than  an  attack  on  the  facial  validity  of  the    .\ 
interim  control.*  ,- 

In  Metro  Realty  v.  County  of  El  Dorado  (1963) 
222  Cal.App.2d  508  [35  Cal.Rptr.  480],  the  El  Dorado  County  Board 
of  Supervisors  adopted  an  emergency  ordinance  imposing  regulations 
on  the  development  of  thirty-one  sites  affected  by  a  pending 
countywide  water  conservation  and  development  plan.   By  the 
express  provision  of  Section  65806  of  the  Government  Code  (the 
predecessor  provision  of  Government  Code  Section  65858),  the  El 
Dorado  interim  ordinance  could  have  a  life  of  only  three  years. 
The  Court  held  that  three  years  was  not  unreasonable  and 


'  In  Hunter  v.  Adams  (1960)  180  Cal.App.  2d  511,  520, 
[4  Cal.Rptr.  776],  the  court  articulated  the  rule  of  reasonable- 
ness in  terms  of  the  nexus  between  duration  of  the  interim 
ordinance  and  the  legitimate  objectives  of  the  overall  program. 
In  Campana  v.  Township  of  Clark  (1964)  82  N.J. Super.  392,  395-397 
[197  A. 2d  711,  713-714],  the  court  stated  the  rule  of 
reasonableness  as  follows: 

.  .  .  We  can  take  judicial  notice  of  the  fact 
that  it  requires  considerable  time  to  prepare  and 
put  into  effect  a  worthwhile  and  comprehensive 
zoning  plan.  [Citation.]   However,  zoning,  like 
every  exercise  of  police  power,  must  be  contained 
by  a  rule  of  reason.  [Citation.] 


In  some  instances  the  municipalities  have  been 
allowed  in  excess  of  two  years,  the  courts  finding 
that  in  such  cases  definite  progress  was  being 
made  toward  the  goal  of  adopting  a  new  zoning 
ordinance ■  [Citations.]   (Emphasis  added.) 

In  the  instant  matter  the  "temporary" 
ordinance  has  been  in  effect  for  more  than  two 
years.   However,  as  has  been  seen,  the  mere 
passage  of  time  alone  is  not  the  sole  determining 
factor  of  the  reasonableness  or  unreasonableness 
of  the  "stop-gap"  ordinance.   We  must  also  look 
to  the  progress  of  the  study  being  made,  its 
nearness  to  completion,  and  the  prospects  for 
passage  of  a  new  zoning  ordinance,  keeping  in 
mind  at  the  same  time  that  such  a  comprehensive 
zoning  plan  requires  considerable  time  for 
preparation  and  study. 
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upheld  the  validity  of  the  ordinance.  Accord,  Anderson  v.  City 
Council  (1964)  229  Cal.App.2d  79  [40  Cal.Rptr.  41]  (wherein  the 
court  upheld  a  two  year  interim  zoning  ordinance) .  The  court 
also  has  upheld  a  two-year  moratorium  ordinance  which  precluded 
the  issuance  of  building  permits  for  any  new  structure  within  a 
redevelopment  area  without  the  invocation  of  the  emergency  power 
in  Hunter  v.  Adams,  supra,  180  Cal.App.2d  at  524-525. 

Moreover,  like  any  other  land  use  regulations,  temporary 
zoning  controls  in  effect  pending  the  adoption  of  permanent 
controls,  as  an  exercise  of  the  police  power,  may  not  be 
arbitrary,  capricious  or  discriminatory.   See  Metro  Realty, 
supra;  Anderson,  supra.   Likewise,  an  interim  ordinance  that  is 
oppressive  and  has  the  effect  of  taking  property  without  due 
process  is  an  invalid  exercise  of  the  police  power.   Peacock  v. 
County  of  Sacramento  (1969)  271  Cal.App.2d  845 
[77  Cal.Rptr.  391] . 

Next,  we  turn  our  attention  to  the  timing  of  the 
introduction  of  controls.   Generally,  such  controls  are 
introduced  at  (1)  the  commencement  of  the  planning  process,  or 
(2)  the  public  hearing  stage  of  consideration  of  a  permanent 
zoning  ordinance,  or  (3)  the  prehearing  stage.   Government  Code 
Section  65858  authorizes  the  adoption  of  an  interim  ordinance 
under  each  of  these  circumstances."   In  Los  Angeles,  interim 
zoning  controls  are  imposed  when  the  interim  ordinance  becomes 
effective.   The  nature  of  the  controls  is  set  forth  in  the 
interim  ordinances. 

Section  302(e)  of  the  City  Planning  Code*  is  essentially 
enabling  legislation  which  authorizes  the  imposition  of  more 


■*  The  provisions  of  Section  65858  are  attached  hereto  as 
Appendix  A. 

.  *  Section  302  of  the  City  Planning  Code  provides  in 
relevant  part  as  follows: 

(e)   Effect  of  Reclassification  or  Set-back 
"Proceedings  Upon  Permit  Applications.   No 
application-for  a  building  permit  on  any  property 
or  for  any  other  permit  or  license  for  a  new  use 
of  any  property,  filed  subsequent  to  the  day  that 
an  application  has  been  filed,  a  motion  has  been 
adopted  by  the  Board  of  Supervisors,  or  a 
resolution  of  intention  has  been  adopted  by  the 


OPINION  NO.  83  -54 
Supervisor  Quentin  Kopp         5  August  8,  1983 i 


restrictive  interim  zoning  controls  without  the  adoption  of  an 
ordinance.   This  process  is  known  commonly  as  the  imposition  of 
interim  controls.   Such  interim  controls  may  be  initiated  by  (1) 
the  mere  submission  of  an  application  by  one  or  more  property 
owners  to  reclassify  the  property,  (2)  the  adoption  of  a 
resolution  of  intent  by  the  City  Planning  Commission  or  (3)  the 
adoption  of  a  motion  by  the  Board  of  Supervisors. 

In  the  case  of  Section  302(e)  of  the  City  Planning  Code, 
such  controls  are  introduced  by  the  Board  of  Supervisors 
simultaneously  with  initiation  of  a  proposed  amendment  to  the 
City  Planning  Code  but  prior  to  the  public  hearing  stage.   The 
City  Planning  Commission  imposes  such  control  during  the  planning 
process,  or  the  prehearing  stage.   As  for  individual  citizens, 
such  controls  are  introduced  at  anytime  without  the  introduction 
of  a  draft  ordinance  or  the  pendency  of  any  studies.   The  nature 
of  interim  controls  imposed  pursuant  to  Section  302(e)  of  the 
City  Planning  Code  is  thus  set  forth  in  the  proposed  amendment  to 
the  City  Planning  Code,  or  in  the  resolution  of  intention  adopted 
by  the  City  Planning  Commission,  or  the  application  for 
reclassification. 

Initiation  of  interim  controls  pursuant  to  Section  302(e) 
of  the  City  Planning  Code  puts  into  effect  the  more  restrictive 
proposed  controls  without  the  adoption  of  an  ordinance.   Inasmuch 
as  these  more  restrictive  controls  set  forth  new  land  use 
standards  that  control  the  issuance  of  building  permits,  the 
imposition  of  such  interim  controls  constitutes  an  exercise  of 


Footnote  5  cont . 

City  Planning  Commission  for  the  reclassification 
of  such  property  or  for  the  establishment  or 
change  of  a  building  set-back  line  thereon,  shall 
be  approved  by  the  Department  of  City  Planning 
while  proceedings  are  pending  on  such 
reclassification  or  establishment  or  change  of 
set-back  line,  unless  the  construction  and  use 
proposed  under  that  permit  or  license  would 
-.  conform  both  to  the  existing  classification  of 
such  property  or  set-back  line  thereon  and  also 
to  the  different  classification  or  set-back  under 
consideration  in  those  proceedings  .... 
(Emphasis  added.) 


OPINION  NO.  83  -54 
Supervisor  Quentin  Kopp         6  August  8,  1983 


legislative  power.  The  imposition  of  interim  controls  amounts  to.'t- 
an  amendment  of  the  City  Planning  Code,  albeit  for  a  period  of  r 
one  year  to  two  and  one-half  years. 

Inasmuch  as  new  legislative  policies  are  set  by  virtue  of 
the  imposition  of  interim  controls,  the  validity  of  Section  302(e) 
turns  on  whether  such  delegation  of  legislative  authority  is 
proper.   Therefore,  the  validity  of  Section  302(e)  must  undergo  a 
two-fold  analysis:   First,  may  interim  zoning  controls  be  imposed 
without  the  adoption  of  an  ordinance;  and  second,  may  the  Board 
of  Supervisors  delegate  such  legislative  rulemaking  power? 

Preliminarily,  we  note  that  there  is  no  statutory  or  case 
authority  discussing  the  imposition  of  interim  zoning  controls 
without  the  adoption  of  an  ordinance.   In  this  respect.  City 
Planning  Code  Section  302(e)  is  unique.   However,  it  is  axiomatic 
that  in  a  republican  form  of  government,  only  the  legislatures 
can  set  basic  legislative  policies.   Moreover, 

.  .  .  the  legislature  has  full  power  to  enact 
regulations  which  limit  the  means  by  which 
individuals  may  enjoy  their  rights,  as  long  as 
there  is  no  interference  with  constitutional 
guarantees,  [citation],  so  it  has  full  power  to 
determine  what  regulations  it  should  enact  to 
protect  and  facilitate  the  individual's  enjoyment 
of  such  rights.   (Garfinkle  v.  Superior  Court 
(1978)  21  Cal.3d  268,  282-283 
[146  Cal.Rptr.  208,  578  P . 2d  925].) 

In  the  City  and  County  of  San  Francisco,  the  legislative  power  is 
vested  exclusively  in  the  Board  of  Supervisors.   San  Francisco 
Charter  Section  2.101.   Therefore,  the  Board  of  Supervisors  may 
determine  the  circumstances  wherein  interim  controls  may  be 
imposed. 

In  today's  society,  where  the  problems  required  to  be 
addressed  by  the  elected  representatives  of  the  people  are 
complex  and  the  solutions  may  be  intrinsically  linked  and  often 
innovative,  it  is  often  infeasible  and  impracticable  for  the 
legislature  to  identify  and  address  more  than  the  fundamental 
legislative  policies  and  the  standards  to  guide  the  exercise  of  v 
sound  discretion.   Thus,  it  is  often  necessary  for  the 
legislature  to  delegate  the  rulemaking  powers.  \.. 
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This  conclusion  is  supported  by  case  law.   In  Ralphs       i- 
Grocery  Co.  v.  Reimel  (1968)  69  Cal.2d  172,  176,  [70  Cal.Rptr. 
407,  444  P. 2d  79],  the  court  stated  that  a: 

.  .  .  Legislature  must  be  permitted  to  rely  on 
the  peculiar  ability  of  an  administrative  agency 
to  achieve  continuous,  flexible  and  expert 
regulation  .... 

Thus,  the  Board  of  Supervisors  may,  as  a  general  proposition, 
delegate  legislative  rule  making  power. 

In  analyzing  whether  the  provisions  of  Section  302(e) 
constitute  a  lawful  delegation  of  the  legislative  power  by  the 
Board  of  Supervisors,  we  will  first  discuss  the  validity  of  the 
delegation  to  individual  citizens,  and  thereafter  the  validity  of 
such  delegation  to  the  City  Planning  Commission  and  the  Board  of 
Supervisors  acting  as  an  administrative  agency. 

A.   The  Delegation  Of  Legislative  Authority  To 
One  Or  More  Property  Owners  Or  Citizens  Is  Invalid. 

The  foundation  of  the  democratic  ethos  is  the  principle 
that  the  people's  sovereign  power  may  be  exercised  only  by  those 
in  whom  the  power  has  been  lawfully  vested  and  who  are  accountable 
politically  and  legally.   Under  the  republican  form  of  government, 
the  people  delegate  legislative  power  to  their  duly  elected 
representatives.   However,  in  California,  the  people  have  also 
reserved  unto  themselves  the  power  of  direct  legislation  through 
the  initiative  and  referendary  powers.   Pacific  Rock  and  Gravel 
Co.  V.  City  of  Upland  (1967)  67  Cal.2d  666  [63  Cal.Rptr.  572, 
433  P. 2d  476];  see  also  Cal .  Const.  Article  IV,  Section  1.   In 
the  City  and  County  of  San  Francisco,  this  reservation  of  power 
is  further  expressed  by  Section  9.108  of  the  San  Francisco 
Charter . 

As  will  be  seen  from  the  analysis  below,  there  is  a 
significant  difference  between  the  exercise  of  direct  legislative 
power  by  the  people  and  the  delegation  of  legislative  power  to  a 
few  individual  citizens.   The  powers  of  initiative  and  referendum 
have  been  upheld  against  challenges  that  they  constitute  an      \^ 
improper"  delegation  of  legislative  power;  the  initiative  and 
referendum  constitute  the  reservation  of  a  basic  power  of        :i. 
self-government.   City  of  Eastlake  v.  Forest  City  Enterprises, 
Inc.  (1976)  426  U.S.  668  [96  S . Ct .  2358,  49  L.Ed. 2d  132];  James 
V.  Valtierra  (1971)  402  U.S.  137  [91  S . Ct .  1331,  28  L.Ed. 2d  678]. 
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Iff  the  area  of  land  use  legislation,  the  people's  power  to  a 
enact  zoning  ordinances,  including  interim  measures,  by  initiative 
has  been  upheld  repeatedly  by  the  California  courts.   Arnel 
Development  Co.  v.  City  of  Costa  Mesa  (1980)  28  Cal.3d  511 
[169  Cal.Rptr.  904,  620  P . 2d  565  ]  (hereinafter  Arnel  I); 
San  Diego  Bldg.  Contractors  Assn.  v.  City  Council  (1974) 
13  Cal.3d  205  [118  Cal.Rptr.  146,  529  P . 2d  570];  Builders  Assn. 
of  Santa  Clara-Santa  Cruz  Counties  v.  Superior  Court  (1974)  13 
Cal.3d  225  [118  Cal.Rptr.  158,  529  P. 2d  582];  CEEED  v.  California 
Coastal  Zone  Conservation  Commission,  supra.   In  upholding  the 
power  to  enact  zoning  controls  by  initiative  against  due  process 
attack,  the  Arnel  I  court  noted  that  there  are  built-in 
safeguards  in  the  initiative  process  which  are  adequate  to 
protect  the  rights  of  the  landowners  affected  by  the  proposed 
zoning  and  which  thus  satisfy  the  due  process  requirements.   The 
Arnel  I  court  stated  at  524: 

.  .  .  When  zoning  is  enacted  by  initiative, 
landowners  have  the  same  opportunity  as  their 
opponents  to  present  their  case  to  the 
electorate.  [Citation.]   (Emphasis  added.) 

Although  from  the  landowner's  view  a  "hearing" 
before  the  electorate  may  be  less  satisfactory 
than  a  hearing  before  a  planning  commission  or 
city  council,  as  a  practical  matter  the 
initiative  is  unlikely  to  be  employed  in  matters 
which  could  fairly  be  characterized  as 
adjudicative  in  character.   An  initiative 
petition  requires  valid  signatures  of  10  percent 
of  the  registered  voters.   [Citation.]   Having 
accomplished  that  feat,  the  proponents  must  then 
be  prepared  to  wage  an  expensive  campaign  to 
persuade  the  majority  of  the  voters  to  support 
the  measure.   In  consequence  of  these 
requirements,  the  initiative  can  be  and  is 
employed  to  support  or  oppose  major  projects 
which  affect  hundreds  or  thousands  of  persons  and 
often  present  questions  of  policy  concerning  the 
quality  of  life  and  the  future  development  of  the 
city;  it  is  not  likely  to  be  employed  in  matters 
■  which  affect  only  an  individual  landowner  and  ~ 

"raise  no  policy  issues.  ~ 

Therefore,  the  initiative  process  has  a  inherently  built-in 
notice  and  pubic  debate  process. 
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City  Planning  Code  Section  302(e),  supra,  authorizes  one  or"!- 
more  interested  property  owners  to  set  into  operation  more       r 
restrictive  interim  zoning  controls  merely  by  filing  an 
application  for  reclassification  with  the  City  Planning 
Department.   It  is  settled  law  that  reclassification  of  an  area 
of  land  is  an  legislative  act.   Arnel  I,  supra;  Johnston  v.  City 
of  Claremont  (1958)  49  Cal.2d  826  [323  P. 2d  71];  Lockard  v.  City 
of  Los  Angeles  (1949)  33  Cal.2d  453   [202  P. 2d  38];  Dwyer  v.  City 
Council  (1927)  200  Cal .  505  [253  P.  932].   None  of  the  affected 
property  owners  receives  notice,  real  or  constructive,  of  the 
changes  in  the  uses  of  their  property;  nor  is  there  any 
opportunity  to  be  heard.   This  procedure  lacks  both  the  safeguards 
against  abuse  and  a  forum  for  public  debate  that  play  an  integral 
role  in  the  initiative  and  referendary  processes  —  the  type  of 
safeguards  essential  to  pass  constitutional  muster.   Arnel  I,* 
supra.   It  must  be  concluded,  therefore,  that  such  a  provision 
violates  the  notice  and  hearing  requirements  of  San  Francisco 
Charter  Section  7.501  governing  the  adoption  of  amendments  to  the 
City  Planning  Code  and  the  due  process  clauses  of  the  California 
and  United  States  Constitutions. 

Moreover,  the  courts  have  held  that  the  power  reserved  to 
the  people  to  legislate  directly  through  the  initiative  and 
referendary  processes  does  not  encompass  the  power  of  a  small 
group  of  property  owners  to  set  legislative  policy.   In  upholding 
a  city  charter  provision  requiring  ratification  of  proposed  land 
use  changes  by  the  people  (the  referendary  process),  the  court 
stated  in  City  of  Eastlake,  supra,  at  677-678,  as  follows: 


*  Upon  remand,  the  Court  of  Appeal,  nonetheless, 
invalidated  the  Costa  Mesa  zoning  initiative  on  the  ground  that 
the  rezoning  was  arbitrary,  capricious  and  discriminatory.   Arnel 
Development  Co.  v.  City  of  Costa  Mesa  (1981)  126  Cal.App.3d  330 
[178  Cal.Rptr.  723]  (hereinafter  Arnel  II).   The  Arnel  II  court 
stated  at  336: 

The  usual  test  when  a  zoning  ordinance  is 
attacked  as  being  in  excess  of  the  police  power        . 
is  whether  or  not  the  ordinance  bears  a 

substantial  and  reasonable  relationship  to  the         : 
public  welfare.  [Citations.]  .  .  . 

Therefore,  even  an  ordinance  enacted  by  the  people's  power  of 
direct  legislation  must  have  a  substantial  and  reasonable 
relationship  to  the  public  welfare  to  be  constitutional. 
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--  .  .  .  In  Eubank  v.  City  of  Richmond,  225  U.S.  137,       -t 
-57  L.Ed.  156,  33  S . Ct .  76  (1912),  the  Court  r 

invalidated  a  city  ordinance  which  conferred  the 
power  to  establish  building  setback  lines  upon 
the  owners  of  two-thirds  of  the  property  abutting 
any  street.   Similarly,  in  Washington  ex  rel . 
Seattle  Title  Trust  Co.  v.  Roberge,  278  U.S.  116, 
73  L.Ed.  210,  49  S . Ct .  50  (1928),  the  Court 
struck  down  an  ordinance  which  permitted  the 
establishment  of  philanthropic  homes  for  the  aged 
in  residential  areas,  but  only  upon  the  written 
consent  of  the  owners  of  two-thirds  of  the 
property  within  400  feet  of  the  proposed  facility. 

Neither  Eubank  nor  Roberge  involved  a 
referendum  procedure  such  as  we  have  in  this 
case;  the  standardless  delegation  of  power  to  a 
limited  group  of  property  owners  condemned  by  the 
Court  in  Eubank  and  Roberge  is  not  to  be  eguated 
with  decisionmaking  by  the  people  through  the 
referendum  process.   (Emphasis  added.)   The  Court 
of  Appeals  for  the  Ninth  Circuit  put  it  this  way: 

"A  referendum,  however,  is  far  more  than  an 
expression  of  ambiguously  founded 
neighborhood  preference.   It  is  the  city 
itself  legislating  through  its  voters  —  an 
exercise  by  the  voters  of  their  traditional 
right  through  direct  legislation  to  override 
the  views  of  their  elected  representatives  as 
to  what  serves  the  public  interest." 
[Citation. ] 

Thus,  the  United  States  Supreme  Court  clearly  distinguished 
the  exercise  of  direct  legislative  power  by  the  people  from  the 
delegation  of  legislative  power  to  a  limited  group  of  property 
owners.   Even  an  overwhelming  majority  of  the  residents  of  a 
neighborhood  may  not  impose  their  will  on  other  property  owners. 
The  power  to  impose  more  restrictive  interim  controls  by  a  few 
property  owners  is  the  very  type  of  standardless  grant  of 
legislative  power  that  has  been  invalidated  by  the  United  States 
Supreme  Court  as  a  violation  of  due  process.  -^ 

Laurence  H.  Tribe,  in  his  treatise  entitled  American 
Constitutional  Law,  discusses  the  power  of  Congress  to  delegate 
legislative  authority  and  states,  at  286-287: 
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^  .  •  .  Under  any  theory  that  finds  legitimacy  in         x 

-  the  supposed  consent  of  the  governed  within  a  r 

framework  of  constitutional  limitations,  the 
cooperative  exercise  of  accountable  power 
presupposes  the  possibility  of  tracing  every  such 
exercise  to  a  choice  made  by  one  of  the 
"representative"  branches,  a  choice  for  which 
someone  can  be  held  both  politically  and  legally 
responsible.   Put  otherwise,  since  the 
contractarian  political  theory  underlying  much  of 
American  constitutional  law  deems  consent  the 
only  legitimate  basis  for  governmental  intrusion 
into  private  autonomy,  and  since  a  representative 
democracy  locates  consent  in  the  election  of 
legislators  and  of  the  chief  executive,  it  follows 
that  every  act  taken  under  color  of  federal 
authority,  whether  undertaken  by  Congress  itself 
or  by  one  of  its  agents,  must  be  meaningfully 
traceable  to  a  specific  exercise  of  constitution- 
ally granted  legislative  or  executive  power. 
Thus,  the  valid  exercise  of  congressionally 
delegated  power  depends  upon  the  prior  "adoption 
of  [a]  declared  policy  by  Congress  and  its 
definition  of  the  circumstances  in  which  its 
command  is  to  be  effective  ..."   (Emphasis 
added . ) 

See  also,  Opp  Cotton  Mills,  Inc.  v.  Administrator  (1940) 
312  U.S.  126  [61  S.Ct.  524,  85  L.Ed.  624].   The  above  discussion 
is  equally  applicable  to  the  delegation  of  legislative  power  by 
local  legislatures. 

When  more  restrictive  interim  zoning  controls  are  imposed 
by  the  application  of  one  or  more  property  owners,  without  prior 
notice  or  public  debate,  the  will  of  the  people  can  be  frustrated 
by  a  few.   Such  a  result  is  at  odds  with  the  principles  of  a 
democratic  government  and  an  ordered  society.   Morris  v.  Williams 
(1967)  67  Cal.2d  733,  737  [63  Cal.Rptr.  689,  433  P . 2d  697].   To 
the  extent  that  Section  302(e)  vests  in  individuals  power  outside 
the  framework  of  constitutional  limitations,  it  is  invalid. 

Furthermore,  there  is  a  danger  that  this  power  could  be    -_; 
invoked  arbitrarily,  capriciously  and  discriminatorily  in 
violation  of  the  principles  of  due  process  set  forth  in  the      ^ 
California  and  United  States  Constitutions.   As  discussed  above, 
it  was  the  arbitrary  and  discriminatory  nature  of  the  rezoning 
which  led  the  court  in  Arnel  II,  supra,  to  invalidate  an 
initiative  ordinance.   Under  the  statutory  scheme  of  Section 
302(e)  of  the  City  Planning  Code,  which  delegates  legislative 
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power  td  one  or  more  property  owners  or  citizens,  there  is  a 
total  lack  of  legal  or  political  accountability.   As  such  it 
constitutes  an  abrogation  of  the  duly  vested  legislative  power  by 
the  Board  of  Supervisors. 

You  are,  therefore,  advised  that  insofar  as  Section  302(e) 
of  the  City  Planning  Code  authorizes  one  or  more  property  owners 
to  invoke  the  imposition  of  more  restrictive  interim  zoning 
controls  by  the  filing  of  an  application  for  reclassification,  it 
is  invalid  as  an  unconstitutional  delegation  of  legislative 
power.   Inasmuch  as  the  direct  legislative  power  of  the  people  is 
restricted  to  the  initiative  and  referendary  processes,  the 
provisions  of  Section  302(e)  cannot  be  amended  to  enable  the 
imposition  of  interim  zoning  by  citizens  without  exceeding 
constitutional  limits. 


B.   The  City  Planning  Commission  And  The 
Board  Of  Supervisors  May  Not  Impose  Interim  Controls 
Pursuant  To  The  Present  Provisions  Of  Section  302(e) 

Because  Said  Provisions  Lack  Standards. 

Under  the  basic  scheme  of  our  charter  provisions  governing 
adoption  of  land  use  regulations,  the  City  Planning  Commission 
plays  an  essential  role.   The  adoption  of  land  use  regulations 
and  amendments  thereto  must  first  be  considered  by  the  City 
Planning  Commission.   City  Planning  Commission  disapprovals  of 
any  proposed  amendments  to  the  City  Planning  Code  reclassifying 
property  or  establishing  or  changing  a  building  set-back  line  may 
be  overruled  by  the  Board  of  Supervisors  only  by  a  two-thirds 
vote.   San  Francisco  Charter  Section  7.501.   Where  a 
reclassification  proposal  is  initiated  by  a  property  owner,  the 
disapproval  by  the  City  Planning  Commission  is  final  unless 
appealed  to  the  Board  of  Supervisors.   Finally,  the  adoption  of 
the  City's  Master  Plan  is  exclusively  within  the  powers  and 
duties  of  the  City  Planning  Commission. 

Therefore,  the  people  of  San  Francisco  have  vested  in  the 
City  Planning  Commission  extraordinary  powers  in  the  formulation 
of  land  use  policies.   It  must  be  concluded  that  delegation  of 
legislative  rulemaking  power  in  this  instance  to  the  City 
Planning  Commission  is  appropriate.   Ralphs  Grocery  Co.  v.  Reimel, 
supra. 

Legislation  empowering  the  executive  branch  of  government 
to  implement  legislative  policies  must  contain  adequate  standards 
guiding  official  action  to  protect  against  executive  abrogation 
of  lawmaking  powers  and  to  protect  the  public  against  abuse  of 
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power.  ---In  Kuqler  v.  Yocum  (1968)  69  Cal.2d  371,  376-377  "• 

[71  Cal.Rptr.  687,  445  P. 2d  303],  the  California  Supreme  Court 
explained  the  purpose  underlying  this  rule: 

We  have  said  that  the  purpose  of  the  doctrine 
that  legislative  power  cannot  be  delegated  is  to 
assure  that  "truly  fundamental  issues  [will]  be 
resolved  by  the  Legislature"  and  that  a  "grant  of 
authority  [is]  .  .  .  accompanied  by  safeguards 
adequate  to  prevent  its  abuse."  [Citations.] 
This  doctrine  rests  upon  the  premise  that  the 
legislative  body  must  itself  effectively  resolve 
the  truly  fundamental  issues.   It  cannot  escape 
responsibility  by  delegating  that  function  to 
others  or  by  failing  to  establish  an  effective 
mechanism  to  assure  the  proper  implementation  of 
its  policy  decisions.   (Emphasis  added.) 

For  a  delegation  of  legislative  power  to  be  proper,  two 
elements  must  be  present:   (1)  the  legislative  body  retains 
control  over  the  power  to  make  fundamental  policy  decisions,  and 
(2)  the  procedure  established  for  the  delegated  power  adequately 
safeguards  those  affected.   Groch  v.  City  of  Berkeley  (1981) 
118  Cal.App.3d  518  [173  Cal.Rptr.  534]  (wherein  the  court  upheld 
Berkeley's  ordinance  allowing  the  issuance  of  demolition  and 
construction  permits  only  after  the  board  finds  that  such  permits 
would  not  be  materially  detrimental  to  the  housing  needs  and 
public  interest  of  the  affected  neighborhood.') 

In  the  case  of  Section  302(e)  of  the  City  Planning  Code, 
the  power  delegated  is  a  rulemaking  power.   There  are  two  general 
categories  of  rulemaking  power:   legislative  and  interpretive. 
Kenneth  Culp  Davis,  in  his  1982  Supplement  to  Administrative  Law 
Treatise  (2d  Ed.  1979),  defines  the  difference  between  legislative 
and  interpretive  rules  as  follows: 


''  It  is  to  be  noted  that  the  function  performed  by  the 
Berkeley  Board  of  Adjustment  is  a  quasi-adjudicatory  function. 
Therefore,  the  Groch  decision  stands  for  the  proposition  that 
sufficient  standards  were  set  forth  in  the  legislation  to  guide 
the  exercise  of  discretion  by  an  adjudicatory  body. 
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...  A  legislative  rule  is  the  product  of  an 
"  exercise  of  delegated  legislative  power  to  make 
law  through  rules.   An  interpretative  rule  is  any 
rule  an  agency  issues  without  exercising  delegated 
legislative  power  to  make  law  through  rule. 
§  7:8,  p.  171 

See  also  Chrysler  Corp.  v.  Brown  (1979)  441  U.S.  281  [99  S.Ct. 
1705,  60  L.Ed. 2d  208],  Batterton  v.  Francis  (1977)  432  U.S.  416, 
425,  [97  S.Ct.  2399,  53  L.Ed. 2d  448]  and  General  Electric  Co.  v. 
Gilbert  (1976)  429  U.S.  125,  141  [97  S.Ct.  401,  50  L.Ed. 2d  343]. 

In  the  case  of  Section  302(e)  of  the  City  Planning  Code, 
the  City  Planning  Commission  and  the  Board  of  Supervisors  are 
empowered  to  effectuate  an  amendment  to  the  City  Planning  Code 
without  the  adoption  of  an  ordinance.   Hence,  it  is  clearly  a 
delegation  of  the  legislative  rulemaking  power.*  Moreover,  the 
action  taken  under  Section  302(e)  applies  to  all  property 
situated  in  an  affected  area,  although  the  result  is  the 
mandatory  denial  of  certain  permit  applications.   Thus,  the 
action  taken  is  clearly  quasi-legislative  in  nature  and  not 
quasi-adjudicatory  in  nature.   See  Arnel  I,  supra  and  cases  cited 
therein. 

The  facts  of  Salmon  Trollers  Marketing  Assn.  v.  Fullerton 
(1981)  124  Cal.App.3d  291  [177  Cal.Rptr.  362]  are  analagous.   The 
Director  of  Fish  and  Game  of  the  State  of  California,  by 
emergency  regulations  adopted  pursuant  to  Section  7652  of  the 
Fish  and  Game  Code,  closed  the  commercial  salmon  fishing  season 
within  California's  three-mile  limit  as  the  federal  emergency 
regulations  had  established  outside  the  three-mile  limit  for 
short  terms  during  1980.   In  upholding  the  emergency  regulations 


•  In  contrast,  the  Board  of  Supervisors  routinely 
delegates  to  the  heads  of  various  city  agencies  the  power  to 
interpret  the  provisions  of  the  San  Francisco  Municipal  Code. 
For  example,  the  Zoning  Administrator  is  charged  with  the 
responsibility  to  promulgate  rules  and  regulations  and  to  issue 
written  interpretations .   The  Superintendent  of  the  Bureau  of    % 
Building"  Inspection  of  the  Department  of  Public  Works  is  charged  ~ 
with  the  responsibility  of  issuing  interpretive  rules  flowing     - 
from  the  Building  Code  provisions. 
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agains^the  challenge  that  the  Director  had  bfe\^^°^=ij^!jjj°?"  .? 
ally  delegated  the  law  making  power,  the  court  stated,  at  300-301. 

A  basic  policy  determination  has  .  .  . 
beeA  madP  to  support  the  fishery  management  plan 
once  adopted  by  the  [Pacific  Fishery  Management] 
council.   This  support  is  to  be  carried  out  by 
the  Director,  when  necessary,  by  suspending 
inconsistent  statutes  or  regulations  temporarily 
and  adopting  consistent  regulations  effective  up 
to  180  days  only.  ...  A  lasting  and  underlying 
policy  decision  is  that  the  Legislature  has 
determined  to  continue  state  jurisdiction  over 
its  fisheries  within  three  miles  offshore  by 
avoiding  conflict  with  the  federal  fishery  plan. 
[Citation.]   These  are  the  fundamental  policy 
determinations  made  by  the  Legislature  and  not  by 
the  Director  of  Fish  and  Game. 

The  director  is  given  the  task  of  carrying  out 
this  policy  by  formulating  fishery  plans  m 
cooperation  with  the  Pacific  Fishery  Management 
Counc i 1 .   The  Director  is  also  instructed  to 
^pmpnrarily  conform  state  statutes  if  necessary 
tn   avoid  a  substantial  adverse  impact  on  the 
Pari  fie  Fishery  Management  Council's  plan.   These 
are  tasks  of  a  type  usually  left  in  the  hands  of 
administrators.   Formulating  a  fishery  management 
plan  requires  expertise,  biological  data_ 
collection  and  evaluation,  and  consultation  with 
the  commercial  fishing  industry.   The  Legislature 
may  properly  delegate  these  duties  to  an 
administrator.  .  .  .   The  Legislature  has  set  out 
the  basic  policy  guidelines.   The  standards  are 
clear .   (Emphasis  added.) 

In  Fullerton,  supra,  the  basic  legislative  policy  is  to  support 
the^Miaii  orfhi  Pacific  Fishery  Management  Plan,  and  the 
standard  to  be  employed  in  promulgating  legislative  rules  is  to 
secure  temporarily  conformance  of  state  policy  to  avoid  a 
lubstLtta?  adverL  impact  on  the  Pacific  f-^f^^  ^^^^f^^^^i,,  : 
Council's  plan.   Thus,  the  two-prong  test  for  lawful  delegation 
of  the  legislative  power  has  been  met. 

Next,  we  examine  the  provisions  of  Section  302(e)  to 
determine  If  they  meet  the  test  for  proper  delegation  of  the 
._^-_-,_^4y.e  Dower  as  articulated  in  Groch,  supra,  and  Fullerton, 
^'  implicit  in  the  adoption  of  si^on  302(e)  of  the  City 
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Planning  Code  is  the  desire  of  the  Board  of  Supervisors  to       » 
prevent  conditions  which  are  detrimental  to  the  health,  safety    t 
and  welfare  of  the  citizens  of  San  Francisco.   The  imposition  of 
interim  controls  allows  the  city  to  freeze  developments  for  a 
short  period  of  time,  thereby  preventing  a  race  between  the 
permit  applicant  to  obtain  a  building  permit  and  the  legislative 
process.   In  upholding  interim  zoning  ordinances,  the  courts 
reason  that  it  is  precisely  this  type  of  race  which  impedes  the 
orderly  process  of  planning.   Metro  Realty,  supra,  Anderson, 
supra. 

Section  302(e)  of  the  City  Planning  Code  addresses  the 
effect  of  interim  controls  on  certain  permit  applications.  No 
fundamental  policy  is  set  forth  in  302(e)  guiding  the  actual 
imposition  of  interim  controls.   Moreover,  there  is  a  total 
absence  of  standards  in  Section  302(e)  to  guide  the  City  Planning 
Commission  or  the  Board  of  Supervisors  to  exercise  its  delegated 
legislative  power.'   For  example,  there  are  no  standards  to 


*  In  contrast.  Government  Code  Section  65858  provides 
that  no  interim  zoning  ordinance  may  be  enacted  except  to  protect 
the  public  safety,  health  and  welfare.   Such  an  ordinance  may  only 
be  in  effect  for  forty-five  (45)  days  and  must  be  enacted  by  a 
four-fifths  vote  of  the  legislature.   Such  interim  ordinance  may 
be  extended  up  to  a  total  of  two  (2)  years  (inclusive  of  the 
forty-five  day  period) . 

Moreover,  an  interim  zoning  ordinance  adopted  or  extended 
pursuant  to  the  Government  Code  must  contains  findings  that 

.  .  .  there  is  a  current  and  immediate  threat  to 
the  public  health,  safety,  or  welfare  and  that 
the  approval  of  additional  subdivisions, 
rezonings,  land  use  permits,  variances,  building 
permits,  or  any  other  applicable  entitlement  for 
use  which  is  required  in  order  to  comply  with  a 
zoning  ordinance  would  result  in  a  threat  to 
public  health,  safety,  or  welfare. 

Finally,  the  legislative  body  of  a  local  jurisdiction  must  ''j 
issue  a  written  report  describing  the  measures  which  have  been    r 
taken  to  alleviate  the  conditions  which  necessitated  the  interim  - 
ordinance  ten  (10)  days  prior  to  the  expiration  of  an  interim 
ordinance  or  an  extension.   Thus,  the  Government  Code 
contemplates  a  complete  moratorium  of  all  development  approval 
for  up  to  a  period  of  two  (2)  years. 
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guide  the  Commission  or  the  Board  in  determining  the  type  of     "s 
reclassification  proposal  which  would  trigger  consideration  of    r 
imposition  of  interim  controls  or  the  circumstances  under  which 
such  interim  controls  should  be  imposed.  Therefore,  the 
inescapable  conclusion  is  that  Section  302(e)  does  not  meet  the 
two-prong  test  which  requires  the  articulation  of  the  fundamental 
legislative  policy  and  the  standards  to  guide  the  exercise  of 
discretion  for  a  lawful  delegation  of  the  legislative  rule  making 
power.   Kuqler  v.  Yocum,  supra;  Groch,  supra;  and  Fullerton, 
supra. 

Finally,  we  analyse  whether  Section  302(e)  meets  due 
process  requirements.   The  question  of  whether  due  process 
requires  notice  and  hearing  prior  to  adoption  of  interim  land  use 
controls  has  not  been  resolved  by  the  courts.   General  law  cities 
in  California  are  not  required  to  provide  any  notice  and  hearing 
rec[uirement  for  the  adoption  of  urgency  interim  zoning 
ordinances.   However,  any  extension  thereof  must  be  preceded  by  a 
duly  noticed  public  hearing  pursuant  to  Government  Code  Section 
65854.   Similarly,  the  chartered  cities  of  California  (except  San 
Francisco)  adopt  interim  ordinances  only  after  the  notice  and 
hearing  requirements  set  forth  in  their  local  ordinances  have 
been  met . 

Obviously,  if  interim  controls  are  adopted  pursuant  to  City 
Planning  Code  Section  302(e)  after  duly  noticed  public  hearings, 
there  will  be  no  question  of  its  constitutionality.   But,  such  is 
not  the  case.   No  notice  and  hearing  requirements  are  contained 


Footnote  9  cont . 

The  fundamental  policy  of  the  State  interim  zoning  enabling 
legislation  is  the  prevention  of  detrimental  effects  on  the 
public  health,  safety  or  welfare.   The  standard  for  the  adoption 
of  an  interim  zoning  ordinance  is  the  resultant  threat  to  public 
health,  safety  or  welfare  if  such  an  ordinance  is  not  adopted. 
Most  importantly,  the  local  legislature  must  take  immediate  steps 
to  alleviate  the  conditions  threatening  the  public  health, 
safety,  pr  welfare  which  led  to  the  adoption  of  such  an  interim 
zoning  ordinance.   This  particular  requirement  necessarily 
relates  back  to  the  initial  findings  by  the  local  legislative 
body.   The  legislative  body  must  establish  a  nexus  between  the 
action  taken  and  the  alleged  threat  to  public  health,  safety  and 
welfare.   As  discussed  above,  no  such  nexus  is  required  in 
Section  302(e)  of  the  City  Planning  Code. 
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in  the  crurrent  scheme.   In  the  case  of  Section  302(e)  of  the  City  * 
Planning'  Code,  the  Board  of  Supervisors  and  the  City  Planning     r 
Commission  are  acting  in  a  quasi-legislative  capacity  when 
interim  controls  are  imposed.   Even  though  such  actions  have  the 
effect  of  an  amendment  to  the  City  Planning  Code,  they  are 
imposed  without  the  full  protection  of  notice  and  hearing 
requirements  afforded  in  the  adoption  of  an  amendment  to  the  City 
Planning  Code. ' ° 

Whether  notice  and  hearing  are  required  prior  to  the 
adoption  of  regulations  affecting  substantive  rights  is  an 
unsettled  area  of  law.   Most  of  the  regulatory  powers  exercised 
by  state  and  federal  agencies  are  governed  by  statutes.   Several 
court  decisions  have  indicated  that  due  process  does  not  require 
any  hearing  for  legislative  action.   City  of  Santa  Cruz  v.  Local 
Agency  Formation  Commission  (1978)  76  Cal.App.3d  381  [142 
Cal.Rptr.  873]  and  cases  cited  therein.   However,  all  of  these 
cases  involved  annexation  proceedings.''   Moreover,  the  City  of 
Santa  Cruz  court  qualified  its  statement  by  stating  also,  at 
76  Cal.App.3d  388,  that 

.  .  .  Where  the  proceedings  are  quasi  legislative 
in  character,  a  hearing  of  a  judicial  type  is  not 
required;  a  hearing  allowed  by  legislative  grace 
is  not  circumscribed  by  the  restrictions 
applicable  to  judicial  or  quasi  judicial 
adversary  proceedings.  .  .  [Citations.] 

Annexation  proceedings  do  not  affect  the  use  of  property.   They 
merely  determine  a  local  government's  jurisdiction  over  the 
affected  land  area.   The  applicability  of  these  decisions  to  land 
use  regulation  is  doubtful.   Thus,  these  decisions  shed  little 
light  on  the  constitutional  requirements  of  notice  and  hearing 
for  the  imposition  of  interim  land  use  controls  without  the 
adoption  of  an  interim  zoning  ordinance. 


'°   Sections  306.2  et  seq  of  the  City  Planning  Code  set 
forth  the  procedures  for  the  adoption  of  an  amendment  to  the  City 
Planning  Code,  which  require  that  notice  be  published  in  a 
newspaper  of  general  circulation  twenty  (20)  days  prior  to  the 
public  hearing  by  the  City  Planning  Commission. 

' *  It  is  further  noted  that  the  notice  is  part  of  the 
state  statutory  scheme  governing  the  annexation  process. 
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When  interim  controls  are  not  imposed  by  the  lawful        * 
adoption"  of  an  ordinance  but  through  a  delegated  legislative      ' 
rulemaking  power  by  an  administrative  agency  and  where  such  rules 
will  affect  the  entitlement  or  rights  of  a  property  owner,  the 
courts  are  likely  to  hold  that  procedural  due  process 
requirements  apply.   This  conclusion  is  based  on  a  review  of 
decisional  law. 

It  is  settled  law  that  procedural  amendments  to  a  zoning 
ordinance  may  be  adopted  without  prior  notice  and  hearing.   CEEED 
V.  California  Coastal  Zone  Conservation  Commission,  supra. 
However,  in  the  area  of  land  use,  the  court  has  held  that  before 
a  permanent  plan  and  zoning  ordinance  are  adopted,  notice  and 
hearing  will  be  required  as  an  essential  part  of  procedural  due 
process.   Metro  Realty  v.  County  of  El  Dorado,  supra. 

Moreover,  recent  court  decisions  have  indicated  that 
notice  and  hearing  prior  to  adoption  of  a  land  use  regulation  is 
required  by  the  due  process  requirement.   The  California  Supreme 
Court,  in  Arnel  I,  discusses  the  fact  that  the  initiative  process 
has  a  built-in  notice  and  debate  process.   In  CEEED  v.  California 
Coastal  Zone  Convervation  Commission,  supra,  the  court  opined,  at 
316,  fn.  7,  that: 

.  .  .  [T]he  notice  and  hearing  requirements  of 
the  State  Zoning  Act  have  been  specifically 
linked  to  its  "quasi  judicial  character." 
[Citation.]   And  in  Scott  v.  City  of  Indian  Wells, 
6  Cal.3d  541,  549  [99  Cal.Rptr.  745,  492  P . 2d 
1137],  the  following  passage  was  relied  upon: 
"[Due  process  requires]  at  a  minimum  notice  and 
opportunity  for  hearing.  ..."   [Citation.]   To 
say  that  hearings  are  not  required  for  a 
"legislative  function"  has  been  criticized  as 
being  not  only  misleading  but  an  oversimpli- 
fication of  the  problem  whether  a  hearing  is 
required.   (1  Davis,  Administrative  Law  Treatise 
(1958)  §7.03.) 

The  Federal  Administrative  Procedure  Act  provides  for 
notice  and  publication  of  proposed  rules.   5  U.S.C.  §553.        'j 
Statements  of  policy  and  interpretations  of  existing  regulations  '__ 
are  exempt  from  the  notice  and  publication  requirements.         - 
However,  the  courts  have  consistently  held  that  before  an  agency 
undertakes  to  promulgate  rules  affecting  "substantive  rights  of 
others  outside  the  agency,  there  should  be  an  opportunity 
afforded  for  an  exchange  between  those  whose  rights  are  affected 
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and  the^ -government . "  Anderson  v.  Butz  (E.D.Cal.  1975)  428       * 
F.Supp.  245,  251.   The  Anderson  court  went  on  to  cite  a  statement  r 
by  Judge  MacBride  in  Kelly  v.  United  States  Department  of  the 
Interior  (E.D.  Cal.  1972)  339  F.Supp.  1095  at  1102: 

Voiding  the  present  regulations  on  what  at 
first  blush  appears  to  be  a  technicality  is  not 
as  pointless  as  it  may  seem.   We  believe  that  the 
30-day  notice  rule  serves  an  important  interest, 
the  right  of  the  people  to  present  their  views  to 
the  government  agencies  which  increasingly 
permeate  their  lives.   The  interchange  of  ideas 
between  the  government  and  its  citizenry  provides 
a  broader  base  for  intelligent  decision-making 
and  promotes  greater  responsiveness  to  the  needs 
of  the  people,  especially  in  cases  such  as  this 
where  Congress  has  only  roughed  in  its  program. 
Indeed,  a  meaningful  pre-publication  dialogue 
between  plaintiffs  and  the  Secretary  may  have 
even  avoided  this  lawsuit.   In  our  opinion, 
therefore,  the  30-day  comment  period  should  be 
closely  guarded  and  the  'good  cause'  exception 
sparingly  used. 

Accord,  Aiken  v.  Obledo  (E.D.Cal.  1977)  442  F.Supp.  628;  Rivera 
V.  Patino  (N.D.Cal.  1981)  524  F.Supp.  136. 

Although  zoning  does  not  deprive  a  landowner  of  his 
property,  it  is  beyond  cavil  that  the  imposition  of  restrictive 
zoning  controls  affects  the  use  of  a  landowner's  property.   Due 
process  requires  that  "an  individual  be  given  an  opportunity  to 
be  heard  before  he  is  deprived  of  any  significant  property 
interest,  except  for  extraordinary  situations  where  some  valid 
governmental  interest  .  .  .  justifies  postponing  the  hearing 
until  after  the  event.  ..."   See  Boddie  v.  Connecticut  (1971) 
401  U.S.  371,  379  [91  S.Ct.  780,  786,  28  L . Ed . 2d  113,  119]. 
In  the  case  of  Section  302(e)  of  the  City  Planning  Code,  the 
property  owner  submitting  a  permit  application  must  comply  with 
more  restrictive  provisions  of  both  the  existing  zoning  ordinance 
and  the  proposed  controls.   It  is  impossible  to  evaluate  whether 
significant  property  interests  or  substantive  rights  may  be 
affected  before  the  interim  controls  are  proposed;  providing    y 
such  due  process  protections  when  the  legal  requirements  are     r 
unclear  is  prudent  public  policy.  ^ 

Justice  Brennan,  in  his  dissenting  opinion  in  San  Diego  Gas 
and  Electric  Co .v.  City  of  San  Diego  (1981)  450  U.S.  621 
[101  S.Ct.  1287,  67  L.Ed2d  551],  discussed  the  principles  of  due 
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process  "and  the  liability  of  a  municipality  for  unconstitutional  ' 
police  power  regulations,  stating,  at  101  S.Ct.  1309,  fn.  26:     * 

Even  if  I  were  to  concede  a  role  for  policy 
considerations,  I  am  not  so  sure  that  they  would 
militate  against  requiring  payment  of  just 
compensation.   Indeed,  land-use  planning 
commentators  have  suggested  that  the  threat  of 
financial  liability  for  unconstitutional  police 
power  regulations  would  help  to  produce  a  more 
rational  basis  of  decisionmaking  that  weighs  the 
costs  of  restrictions  against  their  benefits. 
[Citation.]   Such  liability  might  also  encourage 
municipalities  to  err  on  the  constitutional  side 
of  police  power  regulations,  and  to  develop 
internal  rules  and  operating  procedures  to 
minimize  overzealous  regulatory  attempts. 
[Citation.]   After  all,  if  a  policeman  must  know 
the  Constitution,  then  why  not  a  planner?   In  any 
event,  one  may  wonder  as  an  empirical  matter 
whether  the  threat  of  just  compensation  will 
greatly  impede  the  efforts  of  planners. 
[Citation. ] 

Although  Justice  Brennen  was  discussing  potential  municipal 
liability  when  a  land  use  regulation  becomes  a  taking  of  property, 
he  was  cautioning  municipalities  to  err  on  the  side  of  the 
constitution  and  to  ensure  that  the  substantive  due  process 
requirements  are  met.   Inasmuch  as  the  imposition  of  interim 
controls  may  affect  significant  property  rights,  it  is 
conceivable  that  ordinances  governing  the  imposition  of  such 
interim  controls  might  be  attacked  on  substantive  due  process 
grounds . 

Furthermore,  the  provision  of  notice  and  hearing  would 
provide  an  opportunity  for  affected  property  owners  and  other 
interested  persons  to  air  their  views  in  a  public  forum.   Such 
debates  would  give  the  rulemakers  additional  input  before  a  new 
policy  is  set.   Therefore,  it  would  be  judicious  to  provide  for 
notice  and  hearing  prior  to  the  imposition  so  as  to  deflect  any 
potential  procedural  due  process  challenge  and  to  provide  a 
public  Corum  for  debate.  ;- 

To  the  extent  that  the  imposition  of  interim  controls  may  '- 
affect  significant  property  interests,  it  is  our  opinion  that  any 
doubt  should  be  resolved  in  favor  of  requiring  compliance  with 
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procedural  due  process.  Furthermore,  no  rational  basis  exists 
for  the  notice  and  hearing  requirement  for  the  adoption  of 
permanent  zoning  ordinances  and  for  a  lack  thereof  for  the 
imposition  of  interim  controls.  The  only  time  that  the  notice 
and  hearing  requirements  could  be  waived  is  when  such  controls 
are  adopted  as  an  emergency  ordinance.  Thus,  we  conclude  that 
Section  302(e)  of  the  City  Planning  Code  is  also  defective  for 
failure  to  comply  with  the  procedural  due  process  requirements. 

Although  the  provisions  of  Section  302(e)  of  the  City 
Planning  Code  as  presently  written  are  fatally  defective  in  their 
attempt  to  delegate  legislative  power  to  the  City  Planning 
Commission  and  to  the  Board  of  Supervisors  itself  acting  as  an 
administrative  agency,  and  in  their  failure  to  comport  with  due 
process,  said  defects  can  be  cured  by  amendments  thereto. 

RECOMMENDAT I ONS 

The  Board  of  Supervisors  may  consider  one  of  the  following 
options  in  revising  the  procedures  for  imposing  interim  controls: 

1.  Adopt  an  ordinance  similar  in  content  to 
Government  Section  65858. 

2.  Amend  the  existing  ordinance  to  clarify  the 
timing  of  the  initiation  of  interim  controls,  to 
set  the  fundamental  legislative  policy  vinder 
which  such  controls  may  be  imposed,  to  set  forth 
the  standards  to  guide  the  imposition  of  such 
controls,  and  to  require  notice,  hearing  and 
findings . 

As  discussed  earlier,  one  of  the  concerns  of  the  courts  is 
the  duration  of  an  interim  ordinance.   Thus,  in  amending  Section 
302(e)  of  the  City  Planning  Code,  the  Board  should  consider  a 
procedure  designed  to  allow  for  the  imposition  of  interim 
controls  either  through  an  administrative  process  with  adequate 
standards  and  findings,  or  through  legislation.   But  the  Board 
must  choose  one  or  the  other.   If  the  Board  determines  that  it 
prefers  the  ordinance  method,  then  it  should  further  consider 
whether  ^uch  interim  ordinances  should  be  adopted  as  emergency 
measures.   If  the  Board  determines  to  adopt  interim  ordinances, 
in  most  instances,  by  the  normal  legislative  process,  then  the 
Board  should  provide  for  a  very  short  time  limit  in  which  the 
City  Planning  Commission  must  act.   In  the  event  that  the 
Commission  fails  to  act  on  such  interim  legislative  proposals. 
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then  sueii  proposals  are  deemed  disapproved  and  automatically 
calendared  for  Board  action.   If  the  Board  determines  to  opt  for 
the  administrative  process,  then  the  amendments  must  meet  the 
two-prong  test  articulated  in  Groch,  supra,  for  the  lawful 
delegation  of  legislative  rulemaking  power. 

The  Board  of  Supervisors,  however,  should  avoid  a  process 
where  administrative  controls  are  first  imposed  for  a  period  of 
one  or  two  years  which  period  is  subsequently  extended  by  an 
interim  zoning  ordinance.   As  pointed  out  before,  the  courts 
apply  the  rule  of  reasonableness  to  determine  the  validity  of  the 
duration  of  interim  zoning  controls.   The  Board  of  Supervisors 
must  determine  the  appropriate  period  for  such  controls  since  the 
primary  purpose  of  an  interim  zoning  ordinance  is  to  facilitate 
an  orderly  planning  procesp  leading  to  the  adoption  of  permanent 
controls. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 
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/'ALICE  SUET  YEE  BARKLEY        ^ 


Deputy  City  Att^orney 
Approved: 


GEORGE  AGNOST 
City  Attorney 
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1.  To  what  extent,  if  any,  may  the  City  and  County  of  San 
Francisco  adopt  construction  standards  for  low-rise  residential 
buildings,  which  standards  are  unrelated  to  fire  and  panic 
safety,  structural  fire  safety  or  fire-resistant  exits? 

2.  To  what  extent,  if  any,  may  the  City  and  County  of  San 
Francisco  adopt  construction  standards  related  to  fire  and  panic 
safety,  structural  fire  safety  and  fire  resistant  exits  for 
low-rise  residential  buildings? 

CONCLUSIONS 

1.   The  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  may  adopt  legislation  making  "reasonably  necessary 
modifications"  (i.e.,  more,  equally  or  less  restrictive 
requirements)  "on  the  basis  of  local  conditions"  to  construction 
standards  promulgated  pursuant  to  the  provisions  of  the  State 
Housing  Law  standards  for  low-rise  residential  buildings,  which 
standards  are  unrelated  to  fire  and  panic  safety,  structural  fire 
safety  or  fire-resistant  exits.   The  Board  of  Supervisors,  prior 
to  making  such  modifications,  must  make  express  findings  that 
such  modifications  are  needed.   Before  such  modifications  may 
become  effective  or  operative,  they  and  the  Board's  findings  must 
be  filed  with  the  California  State  Department  of  Housing  and 
Community  Development. 


415)  864-1952 


214  Van  Ness  Avenue 


San  Francisco  94102 
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2.   A.   The  Board  of  Supervisors  of  the  City  and  County  of 
San  Francisco  may  adopt  legislation  "on  the  basis  of  local 
conditions"  either  adding  fire  and  panic  safety  requirements  for 
low-rise  residential  buildings  to  the  standards  (other  than 
standrards  related  to  structural  fire  safety  or  fire  resistant 
exits)  promulgated  pursuant  to  the  provisions  of  the  State 
Housing  Law  or  modifying  (i.e.,  making  more,  equally  or  less 
restrictive)  such  State  standards.   Fire  suppression  capability, 
however,  does  not  constitute  a  "local  condition"  which  may  form 
the  basis  for  lowering  Statewide  fire  and  panic  safety 
requirements.   The  Board  of  Supervisors,  prior  to  adding  such 
requirements  or  modifying  such  standards,  must  make  express 
findings  that  such  modifications  are  needed.   Before  such 
modifications  may  become  effective  or  operative,  they  must  be 
filed  with  the  California  State  Department  of  Housing  and 
Community  Development. 

B.   1.   The  Board  of  Supervisors  may  adopt  alternate 
standards  for  structural  fire  safety  and  fire-resistant  exits 
only  to  the  extent  that  such  standards  are  "substantially 
equivalent  in  fire  safety  to  the  building  standards  published  in 
the  State  Building  Standards  Code."   Such  alternate  standards  may 
take  effect  only  after  they  are  approved  by  the  State  Fire 
Marshal.   The  State  Fire  Marshal  may  approve  such  alternate 
standards  if,  and  only  if,  (a)  they  are  accompanied  by  "a 
detailed  statement"  and  "supporting  data"  demonstrating  their 
substantial  equivalancy  with  the  "state  building  standards  and 
other  regulations  adopted  by  the  State  Fire  Marshal;  and  (b)  the 
State  Fire  Marshal  makes  a  finding  as  to  such  equivalency. 

2.   The  Board  of  Supervisors  may  adopt  standards 
"on  the  basis  of  local  conditions"  for  structural  fire  safety  and 
fire-resistant  exits  in  addition  to  the  standards  promulgated  by 
the  State  Fire  Marshal.   The  Board  of  Supervisors,  prior  to 
adopting  such  additional  standards,  must  make  express  findings 
that  the  additional  restrictions  are  needed.   Before  such 
additional  restrictions  may  become  effective  or  operative,  they 
must  be  filed  with  the  California  State  Department  of  Housing  and 
Community  Development. 

ANALYSIS 

Standards  Unrelated  to  Fire  and  Panic  Safety 

Prior  to  1970,  the  State  Housing  Law  (former  Health  and 
Safety  Code  Section  17951)  empowered  local  governmental  agencies 
to  adopt  building  regulations  imposing  standards  "equal  to  or 
greater"  than  those  promulgated  by  the  State.   Thus,  although 
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"State  building  requirements  did  not  preempt  the  field  of 
building  regulation"  (Baum  Electric  Co.  v.  City  of  Huntington 
Beach  [1973]  33  Cal .  App .  5<3~373 ,  109  Cal.Rptr.  260,  citing  with 
approval  City  of  Bakersfield  v.  Miller  [1966],  64  Cal.  2d  93, 
100-101,  410  P. 2d  393),  the  authbrity"of  local  governmental 
agencies  to  adopt  construction  standards  prior  to  1970  was 
limited  in  that  such  agencies  were  not  empowered  to  lower  the 
standards  imposed  under  State  law. 

In  1970,  the  California  State  Legislature  amended  the  State 
Housing  Law  (Health  and  Safety  Code  Section  17910,  et  seq. )  to 
provide  for  the  adoption  of  uniform  industry  codes  to  regulate 
residential  buildings  throughout  the  State  (Health  and  Safety 
Code  Section  17922)  and  to  require  every  city  and  county  to  adopt 
ordinances  or  regulations  imposing  the  same  requirements  within 
one  year  after  the  effective  date  of  the  1970  amendments  (Health 
and  Safety  Code  Section  17958).   In  adopting  the  1970  amendments, 
the  State  Legislature  declared  that  "uniformity  of  codes 
throughout  the  State  ...  is  a  matter  of  statewide  interest  and 
concern  since  it  would  reduce  housing  costs  and  increase  the 
efficiency  of  the  private  housing  construction  industry  and  its 
production."  Stats.  1970,  ch.  1436,  §  7.  V 


i/  Although  the  1970  amendments  mandated  statewide 
uniformity  in  the  promulgation  and  enforcement  of  building 
standards,  the  California  Court  of  Appeal  upheld  the  power  of 
local  building  directors  to  impose  more  restrictive  requirements 
by  administrative  action  where  the  local  building  director 
determined  that  such  requirements  were  necessary  to  prevent 
conditions  hazardous  or  dangerous  to  persons  or  property.    Baum 
Electric  Co.  v.  City  of  Huntington  Beach,  supra  (upholding  power 
of  local  building  director  to  restrict  size  ot   aluminum 
electrical  conductors  beyond  that  permitted  by  State  law  upon  his 
determination  that  the  additional  restriction  was  necessary  to 
safeguard  life  and  property) . 

Health  and  Safety  Code  Section  17922,  supra ,  was  amended 
several  times  since  1970.   In  1979,  that  section  was  amended,  in 
part,  to  add  subsection  (e) ,  which  provides  as  follows: 

(e)   No  local  enforcement  agency  may  prohibit 
the  use  of  mater ialsT  appliances , 'installations , 
devices,  arrangements,  or  methods  of  construction 
specifically  permitted  by  the  commission  to  be 
used  in  the  alteration  or  repair  of  existing 

(footnote  continued  on  following  page) 
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Health  and  Safety  Code  Section  17922  now  provides  in 
pertinent  part  as  follows: 

(a)  Except  as  otherwise  specifically  provided 
by  law,  the  building  standards  adopted  and 
submitted  by  the  [C]ominission  [of  Housing  and 
Conmunity  Development]  and  the  other  rules  and 
regulations  adopted,  amended,  or  repealed  from 
time  to  time  pursuant  to  this  chapter  shall 
impose  substantially  the  same  requirements  as  are 
contained  in  the  most  recent  editions  of  the 
following  uniform  industry  codes  .  .  .  : 

(1)  The  Uniform  Housing  Code  .  .  .,  except 
its  definition  of  "substandard  building." 

(2)  The  Uniform  Building  Code  .  .  . 

(3)  The  Uniform  Plumbing  Code  .  .  . 

(4)  The  Uniform  Mechanical  Code  .  .  . 

(5)  The  Uniform  Electrical  Code  .... 


(footnote  one  continued  from  previous  page) 

buildings,  but  such  materials,  appliances, 
installations , "devices ,  arrangements,  or  methods 
of  construction  may  be  specifically  prohibited  by 
local  ordinance  as  provided  uncfer  Section  17958.5. 
(Emphasis  added.) 

In  light  of  the  above-quoted  provisions  of  Health  and 
Safety  Code  Section  17922(e),  the  extent  to  which  the  holding  in 
Baum,  supra ,  remains  viable  is  unsettled.   The  issues  presented 
m  this  opinion,  however,  are  limited  to  the  legislative  powers 
of  the  Board  of  Supervisors  in  adopting  residential  building 
standards.   Issues  related  to  the  powers  and  duties  of  the 
Superintendent  of  Building  Inspection  with  respect  to  the 
enforcement  and  administration  of  building  standards  therefore 
lie  outside  the  scope  of  this  analysis,  and  we  express  no  opinion 
regarding  the  extent  to  which  the  Superintendent  of  Building 
Inspection  may  vary  statewide  building  standards  by  administra- 
tive action  determining  whether  the  State  standards  are  not  safe. 
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In  adopting  building  standards  .  .  .  for 
publication  in  the  State  Building  Standards  Code 
and  in  promulgating  other  regulations,  the 
conunission  shall  consider  local  conditions  and 
any  amendments  to  the  uniform  codes  referred  to 
in  this  section.  .  . 

(b)   Except  as  provided  in  Section  19759.5 
local  use  zone  requirements,  local  fire  zones, 
building  setback,  side  and  rear  yard 
requirements,  and  property  line  requirements  are 
hereby  specifically  and  entirely  reserved  to  the 
local  jurisdictions  notwithstanding  any  require- 
ments found  or  set  forth  in  this  part.  .  .  . 

Health  and  Safety  Code  Section  17958,  supra,  has  also  been 
amended  several  times  since  the  1970  amendments  discussed  above. 
Section  17958  now  requires  local  governmental  agencies  either  to 
adopt  the  same  standards  as  those  promulgated  pursuant  to  the 
provisions  of  the  State  Housing  Law  or  to  adopt  modifications  to 
those  standards  within  one  year  from  the  effective  date  of  the 
State  regulations.   Section  17958  now  provides  as  follows: 

Except  as  provided  in  Sections  17958.8 
[related  to  converson  of  commercial  or  industrial 
buildings  to  joint  living  and  work  quarters]  and 
17958.9  [related  to  solar  heating  and  nocturnal 
cooling  devices],  after  March  1,    1973,  any  city 
or  county  shall  have  one  year  fron>  the  effective 
5ate  of  any  cHanges  in  the  provisions  adoptecf 
pursuant  to  Section  17922  and  published  in  the 
State  Building  StancTards  Code  or  the  other 
regulations  thereafter  adopted  pursuant  to 
Section  17922  in  which  to  amend,  add,  or  repeal 
ordinances  or  regulations  to  impose  the  same 
requirements  as  are  contained  in  the  provisions 
adopted  pursuant  to  Section  17922  and  published 
in  the  State  Building  Standards  Code  or  the  other 
regulations  adopted  pursuant  to  Section  17922  or 
to  make  changes  or  modification s  in  such 
requirements  upon  express^f inJIngs  pursuant  to 
gecETons  IT^S???  an?  1795877"!   rr~any  city  or 
county "?oes  not  amend,  ad3~oF~repea 1  ordinances 
or  regulations  to  impose  such  requirements  or 
make  changes  or  modifications  in  such 
requirements  upon  express 'Tin^'ings  by  such  time, 
the  provisions  publTshed  in  the  State  Builcling 
Standards  Code  or  the  other  regulations 
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promulgated  pursuant  to  Section  17922  shall  be 
applicable  to  it .   rEmphasis  added.) 

Health  and  Safety  Code  Section  17958.5  provides  as  follows: 

(a)   Except  as  provided  in  Section  17922.6 
[related  to  noise  insulation  requirements],  in 
adopting  the  ordinances  or  regulations  pursuant  to 
Section  17958,  a  city  or  county  may  make  such 
changes  or  modifications  in  the  requirements 
contained  in  the  provisions  published  in  the  State 
Building  Standards  Code  and  the  other  regulations 
adopted  pursuant  to  Section  17922,  as  it 
determines,  pursuant  to  the  provisions  of  Section 
17958.7,  are  reasonably  necessary  because  of  local 
climatic,  geographical,  or  topographical 
conditions . 

For  purposes  of  this  subdivision,  a  city  and 
county  may  make  such  reasonably  necessary 
modifications  to  the  requirements ,  adopted 
pursuant  to  Section  17^22,  contained  m  the 
provisions  of  such_[State  Building  'Stan3"ar(3s]  code 
and  r e gulations'on 'the  basis  of  Tocal  conditions. 
( EmpFias is  added.) 

Health  and  Safety  Code  Section  17958.7  provides  as  follows: 

Except  as  provided  in  Section  17922.6  [related 
to  noise  insulation  requirements] ,  the  governing 
body  o f  a  city  or  county,  before  maFing  any 
modif Tcations  or  changes  pursuant  to  Section 
17956.5,  shair~make  an  express  fi nding  that  such 
modifications  or  changes  are  needed.   Such  a 
finding  shall  be  available  as  a  public  record.   A 
copy  of  such  findings, _ together  with  the 
modifrcation  or  change  expressly  marked  'and 
identified  to  which~each"sucfii~rindrng  refers, 
shall  be~Filed  with  the _ [State]  ^department  [of 
Housing  and  Community  DevelopmentTT   (Emphasis 
added . ) 

In  view  of  the  foregoing,  you  are  advised  that,  with 
respect  to  State  construction  standards  that  are  unrelated  to 
fire  and  panic  safety,  structural  fire  safety,  or  fire-resistant 
exits,  the  Board  of  Supervisors  of  the  City  and  County  of  San 
Francisco  may  adopt  legislation  that  makes  "reasonably  necessary 
modifications"  to  the  State  regulations  adopted  pursuant  to 


il 
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Health  and  Safety  Code  Section  17922,  supra,  "on  the  basis  of 
local  conditions."   Although  legislation  governing  building 
standards  is  adopted  pursuant  to  the  police  power  and  accordingly 
enjoys  a  strong  presumption  of  validity,  there  must  be  a  rational 
nexus  between  the  rule  adopted  and  the  purpose  sought  to  be 
achieved  by  the  rule.   Tip  Top  Foods,  Inc.  v.  Lyng  (1972) ,  28 
Cal.App.3d  533,  541,  104  Cai.Rptr.  718.   Therefore,  the  local 
conditions  which  form  the  basis  for  modifications  to  statewide 
standards  must  bear  a  reasonable  relationship  to  the  necessity 
for  such  modifications  as  well  as  to  the  purposes  of  the  health 
or  safety  standards  sought  to  be  modified. 

You  are  further  advised  that  the  State  Housing  Law  requires 
the  Board  of  Supervisors  to  make  express  findings  that  such 
modifications  are  necessary  prior  to  its  adoption  of  such 
modifications.   You  are  further  advised  that,  before  any  such 
modification  may  become  effective,  both  the  modification  and  the 
required  findings  must  be  filed  with  the  State  Department  of 
Housing  and  Community  Development. 

Fire  and  Panic  Safety 

Subsequent  to  the  1970  amendments  and  prior  to  the  1981 
amendments  to  the  State  Housing  Law,  the  authority  for  adopting 
construction  standards,  including  standards  related  to  fire  and 
panic  safety  for  residential  buildings  was  vested  in  the  State 
Commission  of  Housing  and  Community  Development.   Health  and 
Safety  Code  Section  17921.  2/ 

In  Danville  Fire  Protection  District  v.  Duffel  Financial  & 
Construction  Co.  (1^75),  $8  Cal.App.^d  241,  l7T~CaI .Rptt .    S62, 
the  California  Court  of  Appeal  struck  down  a  local  ordinance, 
adopted  in  1971,  requiring  heat  and  smoke  detectors  and  sprinkler 
systems  in  certain  residential  buildings.   The  regulations 
adopted  pursuant  to  Health  and  Safety  Code  Section  17922,  supra, 
did  not  require  such  detectors  or  systems  in  such  buildings.   The 
fire  district  neither  made  nor  filed  findings  on  local 
conditions,  pursuant  to  Health  and  Safety  Code  Section  17958.7, 
supra.   The  court  held  that  since  the  local  legislative  body 
attempted  to  impose  additional  requirements  in  a  field  preempted 
by  general  law  without  following  the  statutory  prerequisites 
therefor,  the  local  legislation  was  invalid.   Danville,  supra, 
at  249.  — 


2/  Both  prior  and  subsequent  to  the  1981  State  Housing 
Law  amendments,  any  building  standard  adopted  by  a  State  agency 
was,  and  still  is,  required  to  be  submitted  to  and  approved  by 
the  State  Building  Standards  Commission  prior  to  codification. 
Health  and  Safety  Code  Section  18930. 
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In  light  of  the  holding  in  Danville,  it  is  clear  that  any 
local  building  fire  and  panic  safety  standard  adopted  by  the 
Board  of  Supervisors  which  adds  requirements  to  State  standards 
imposed  pursuant  to  Health  and  Safety  Code  Section  17922,  supra,  " 
must  meet  the  findings  requirements  of  Health  and  Safety  Co3e 
Section  17958.7,  supra. 

Health  and  Safety  Code  Section  17921,  supra,  was  amended  in 
1981  (Stats.  1981,  ch.  1177,  section  7)  to  transTer  authority  for 
adopting  fire  and  panic  safety  regulations  from  the  Commission  of 
Housing  and  Community  Development  to  the  State  Fire  Marshal. 
Health  and  Safety  Code  Section  17921(b)  provides  in  relevant  part 
as  follows: 

The  State  Fire  Marshal  shall  adopt,  amend,  or 
repeal  .  .  .  building  standards  .  .  .  and  the 
State  Fire  Marshal  shall  adopt,  amend,  and  repeal 
other  rules  and  regulations  for  fire  and  panic 
safety  in  all  hotels,  moteTs,  lodgingHouses , 
apartment  houses  and  dwellings,  buildings,  and 
structures  accessory  thereto.   These  building 
standards  and  regulations  shall  be  enforced 
pursuant  to  Sections  13145  and  13146  [of  the 
Health  and  Safety  Code].  .  .  .   (Emphasis  added.) 

The  1981  amendments  (Stats.  1981,  ch .  177,  §  6)  further 
delineated  the  powers  and  duties  of  the  State  Fire  Marshal  with 
respect  to  the  adoption  of  fire  safety  regulations  in  residential 
buildings.   Health  and  Safety  Code  Section  17920.7(a)  as  amended 
in  1981,  now  provides  in  pertinent  part  as  follows: 

Except  as  provided  in  Section  18930,  the  State 
Fire  Marshal  shall  adopt,  amend,  and  repeal  fire 
safety  rules  and  regulations  .  .  .   The  State  Fire 
Marshal  shall  adopt,  amend ,  or  repeal  and  shall 
submit  building  standards  for  approval  pursuant  to 
the  provisions  of  Chapter  4,  (commencing  with 
Section  18935)  of  Part  2.5.   The  rules  and 
regulations  and  building  standards  shall  provide 
adequate  safety  to  the  occupants  and  the  general 
public,  and  shall  be  consistent  with  the 
requirements  in  subdivisions  (d),  (e),  (f ) ,  (g) , 
(h),  (i),  (k) ,  and  (1)  of  Section  1313  of  Chapter 
13  of  the  appendix  of  the  Uniform  Building  Code, 
1970  edition,  as  adopted  by  the  International 
Conference  of  Building  Officials. 
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Except  as  provided  in  Section  18930,  the 
conunission,  with  the  written  approval  of  the  State 
Fire  Marshal ,  may  allow  reasonable  exceptions  to 
subdivisions  (e)  and  (g)  of  Section  1313  to  permit 
the  continued  use  of  existing  stairs  and  to 
subdivision  (1)  of  Section  1313  to  permit 
equivalent  protection  in  lieu  of  occupancy 
separations.   However,  the  exceptions  shall  not 
impair  occupant  safety  and  shall  be  consistent 
with  the  legislative  intent  of  this  section. 

The  building  standards  adopted  by  the  State 
Fire  Marshal  and  submitted  for  approval  pursuant 
to  Chapter  4  (commencing  with  Section  18935)  of 
Part  2.5  shall  not  require  that  interior  stairs 
and  vertical  openings  be  enclosed  in  two-story 
buildings.  V 

Standards  promulgated  by  the  Fire  Marshal  regulating  fire 
and  panic  safety  in  low-rise  residential  buildings  are  rules  and 
regulations  adopted  pursuant  to  the  State  Housing  Law.   Health 
and  Safety  Code  Section  17922.   Accordingly,  except  as  set  forth 
below  with  respect  to  standards  for  structural  fire  safety  and 
fire-resistant  exits,  the  Board  of  Supervisors  may  modify  (i.e., 
make  more,  equally  or  less  restrictive)  the  standards  promulgated 
by  the  State  Fire  Marshal  "on  the  basis  of  local  conditions." 
Health  and  Safety  Code  Section  17958.5,  supra. 


2/  The  provisions  of  Health  and  Safety  Code  Section 
17920.7,  supra,  do  not  apply  to  certain  "high  rise  structures." 
See  Health  and  Safety  Code  Section  17920.7(c),  which  provides  as 
follows : 

The  provisions  of  this  section  shall  not  apply 
to  any  apartment  house,  hotel,  or  motel  existing 
on  May  14,  1979,  having  floors,  as  measured  from 
the  top  of  the  floor  surface,  used  for  human 
occupancy  located  more  than  75  feet  above  the 
lowest  floor  level  having  building  access  which 
is  subject  to  the  provisions  of  Chapter  3 
(commencing  with  Section  13210)  of  Part  2  of 
Division  12  relating  to  high  rise  buildings 
existing  on  May  14,  1979. 
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You  have  also  inquired  as  to  whether  the  Board  of 
Supervisors  may  consider  the  fire  suppression  capability  of  the 
San  Francisco  Fire  Department  a  "local  condition"  within  the 
meaning  of  Health  and  Safety  Code  Section  17958.5,  supra,  so  as 
to  form  the  basis  for  lowering  statewide  fire  and  panic  safety 
standards. 

San  Francisco  Charter  Section  3.545  provides  in  pertinent 
part  as  follows: 

The  fire  department  shall  make  recommendations 
to  the  director  of  public  works  for  possible 
revisions  to  the  Building  Code  and  Housing  Code 
on  matters  of  fire  safety. 

San  Francisco  Building  Code  Section  402.6.9  provides  in  relevant 
part  as  follows: 

Fire  hazard  shall  mean  anything  or  any  act  or 
the  lack  of  any  required  equipment  or  any  act 
which  increases  or  may  cause  an  increase  of  the 
hazard  or  menace  to  life  or  property  from  fire, 
explosion  or  panic  to  a  greater  degree  than  that 
customarily  recognized  as  normal,  by  persons  in 
the  public  service,  or  [sic]  preventing, 
suppressing  or  extinguishing  fire;  or  which  may 
obstruct,  delay  or  hinder  the  saving  of  life  from 
fire,  explosion  or  panic,  or  may  have  become  the 
cause  of  any  obstruction,  3elay,  suppression  or 
hindran'ce,  to  the  prevention  or  extinguishment  of 
fire . 

San  Francisco  Housing  Code  Section  203.6  provides  in  relevant 
part  as  follows: 

Fire  hazard  or  nuisance  shall  mean  anything  or 
any  act  or  the  lack  of  any  required  equipment  or 
any  act  which  increases  or  may  cause  an  increase 
of  the  hazard  or  menace  to  life  or  property  from 
fire,  explosion  or  panic  to  a  greater~3egree  than 
that  customarily  recognized  as  normal  by  persons 
in  the  public  service  of  preventing,  suppressing 
or  extinguishing  fire;  or  which  may  obstruct, 
delay  or  hinder  the  saving  of  life  from  fire, 
explosion  or  panic  or  may  have  become  the  cause 
of  any  obstruction ,~delay ,  suppression  or 
hindrance,  to  the  prevention  or  extinguishment  of 
Fire  . 
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San  Francisco  Fire  Code  Section  3.04(b)  provides  in  pertinent 
part  as  follows: 

.  .  .  [A]  fire  hazard  shall  mean  anything  or 
any  act,  or  the  lack  of  any  required  equipment  or 
ac t ,  which  increases  or  may  cause  an  increase  of 
the  hazard  or  menace  to  life  or  property  from 
fire,  expTosion  or  panic  to  a  greater  degree  than 
that  customarily  recognized  as  normal,  by  persons 
in  the  public  service  of  preventing,  suppressing 
or  extinguishing  fire;  or  which  may  obstruct, 
delay  or  hinder  the  saving  of  life  from  fire, 
explosion  or  panic,  or  may  have  become  the  cause 
of  any  obstruction,  jelay, "oF  hindrance,  to  tHi~ 
prevention  or  extinguishment  of  "fire.    ~ 

See  also  Health  and  Safety  Code  Section  12510,  which  provides  as 
folows: 

"Fire  nuisance"  means  anything  or  any  act 
which  increases,  or  may  cause  an  increase  of,  the 
hazard  or  menace  of  fire,  or "wETch  may  o6s t r uc t , 
delay,  or  hinder,  or  may  have  b ecome  the  cause  of 
any  obst r uction,  delay,  or  hindrance,  to  the 
prevention  or  extinguishment  of  fire. 

In  view  of  the  above-quoted  definitions  of  "fire  hazard," 
it  is  clear  that  the  purpose  of  fire  safety  regulations  is  to 
reduce  the  risk  of  death  or  injury  to  persons  and  loss  of 
property  by  preventing  fires,  and,  in  the  event  of  fire,  by 
preventing  or  deterring  its  spread.   The  purpose  of  fire 
suppression  and  fire  rescue  efforts,  regardless  of  their 
efficacy,  is  wholly  unrelated  to  prevention.   Accordingly,  you 
are  advised  that  the  fire  suppression  capability  of  the  San 
Francisco  Fire  Department  bears  no  rational  relationship  to  the 
purpose  of  fire  and  panic  safety  regulations  and  may  not  form  the 
basis  for  lowering  statewide  fire  and  panic  safety  standards  in 
San  Francisco.   Tip  Top  Foods,  Inc.  v.  Lyng ,  supra. 

You  are  further  advised,  that  the  Board  of  Supervisors, 
must  make  express  findings  that  modifications  of  statewide  fire 
and  panic  safety  standards  are  necessary  prior  to  its  adoption  of 
such  modifications.   Health  and  Safety  Code  Section  17958.7, 
supra .   Before  any  such  modification  may  become  effective,  both 
the  modification  and  the  required  findings  must  be  filed  with  the 
State  Department  of  Housing  and  Community  Development.   Id. 
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Structural  Fire  Safety  and  Fire-resistant  Exits 

The  authority  of  local  jurisdictions  to  promulgate  building 
standards  for  structural  fire  safety  and  fire-resistant  exits  in 
residential  buildings,  and  the  limitations  on  that  authority,  are 
set  forth  in  Health  and  Safety  Code  Section  17920.7(b),  which 
provides  as  follows: 

Notwithstanding  the  provisions  of  subdivision 
(a),  any  city,  county,  or  city  and  county  may 
adopt  building  standards  for  structural  fire 
safety  and  fire-resistant  exits  in  structures 
subject  to  the  provisions  of  this  section, 
provided  that  those  building  standards  are 
substan"tially  equivalent~rn  Fire"~saFety  to  the 
buil<3Tnq'  standards  published  in__the  State  BuiTding 
Standards  Code.   Each  city,  county,  or  city  and 
county  adoptrfig  alternative  standa r d s  sTTarl  submit 
a  detailed'  statement,  wit'H  supportirigj  data,  to  the 
State  Fire  Marshal^emonstrating  the  equTvalency 
of  the~aTternate  stan^afrds  to  tHe  state  buil3 1 ng 
standards  and  otRer  regulations  adopted  by  the 
State  Fire  Marshal.   The  State  Fire  Marshal  shall 
make  a  fi nding  as  to  the  equivalency  of  al ternate 
local  stanJaras  to  such  requirements.   It~is  the 
intention  of  the  Legislature  that  the  building 
standards  adopted  and  published  in  the  State 
Building  Standards  Code  shall  be  consistent  with 
the  requirements  for  new  construction  contained  in 
the  Uniform  Building  Code,  1970  edition,  as 
adopted  by  the  International  Conference  of 
Building  Officals,  except  as  otherwise  required  by 
state  or  federal  law.   (Emphasis  added.) 

In  view  of  the  provisions  of  Health  and  Safety  Code 
Section  17920.7(b),  supra,  you  are  advised  that  the  Board  of 
Supervisors  may  adopt  alternate  standards  for  structural  fire 
safety  and  fire-resistant  exits  only  if  such  alternate  standards 
are  "substantially  equivalent  in  fire  safety  to  the  building 
standards  published  in  the  State  Building  Standards  Code." 
Health  and  Safety  Code  Section  17920.7(b),  supra.   Such 
"alternate  standards"  may  take  effect  only  after  they  are 
approved  by  the  State  Fire  Marshal.   The  State  Fire  Marshal  may 
approve  such  alternate  standards  if,  and  only  if,  (1)  they  are 
accompanied  by  "a  detailed  statement"  and  "supporting  data" 
demonstrating  their  equivalancy  with  the  "state  building 
standards  and  other  regulations  adopted  by  the  State  Fire 
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Marshal;  and  (2)  the  State  Fire  Marshal  makes  a  finding  as  to 
such  equivalency. 


You  are  further  advised  that 
adopt  legislation  "on  the  basis  of 
requirements  to  the  State  Fire  Mar 
structural  fire  safety  and  fire-re 
Safety  Code  Section  17958.5,  supra 
however,  must  make  express  finding 
necessary  prior  to  its  adoption  of 
and  Safety  Code  Section  17958.7,  s 
modification  may  become  effectiveT 
required  findings  must  be  filed  wi 
Housing  and  Community  Development. 


the  Board  of  Supervisors  may 

local  conditions"  adding 
shal's  regulations  related  to 
sistant  exits.   Health  and 

The  Board  of  Supervisors, 
s  that  such  modifications  are 

such  modifications.   Health 
upra.   Before  any  such 

both  the  modification  and  the 
th  the  State  Department  of 
Id. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


BURK  E.  DELVENTHAL 


DIANE  L.  HERMANN 


APPROVED: 


City  Att'orney   ^ 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Georg*  Agnost, 
City  Attorney 
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Advertising  on  Parking  Meters 


uOCUMENTS  DEPT. 

SEP  1  3  1983 

SAN  FRANCISCO 
P"  'MC  '  IRKARY 


REQUESTED  BY:   John  L.  Taylor 

Clerk  of  the  Board  of  Supervisors 

PREPARED  BY:    Burk  E.  Delventhal 
Thomas  J .  Owen 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  lease  advertising 
space  on  parking  meters  to  offset  the  costs  of  traffic  regulation? 


CONCLUSION 


Yes 


ANALYSIS 

In  Opinion  No.  82-15,  this  office  advised  that  the  City  was 
not  empowered  to  lease  advertising  space  on  parking  meters  as  a 
source  of  general  revenue.   You  have  since  requested  us  to 
address  the  issue  whether  advertising  space  on  parking  meters  may 
be  leased  to  private  individuals,  not  as  a  source  of  general 
revenue,  but  to  generate  funds  to  offset  the  costs  of  traffic 
control . 
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The  right  to  exclusive  control  of  vehicular  traffic  on 
public  streets  and  highways  belongs  to  the  state.   Pipoly  v. 
Benson  (1942)  20  Cal.2d  366,  372-73;  Bragg  v.  City  of  Auburn 
(1967)  253  Cal.App.2d  50,  53.   And  the  regulation  of  parking  on 
public  streets  and  highways  is  a  legitimate  aid  to  such  traffic 
control  and  regulation.   County  of  Los  Angeles  v.  City  of 
Alhambra  (1980)  27  Cal.3d  184,  192-93;   Siegel  v.  City  of  Oakland 
(1978)  79  Cal.App.3d  351,  357.   The  state  has  preempted  local 
legislation  and  field  traffic  control  regarding  parking  on  public 
streets  and  highways. 

Section  22508  of  the  Vehicle  Code  reads,  in  part,  as 
follows : 

Local  authorities  shall  not  establish  parking 
meter  zones  or  fix  the  rate  of  fees  for  such 
zones  except  by  ordinance.   *   *   * 

Several  California  decisions  have  read  into  this  Section  (and  the 
scheme  of  laws  in  which  it  is  found)  an  intent  on  the  part  of  the 
legislature  to  preempt  the  field  of  traffic  regulation  relating 
to  parking  meters,  and  to  delegate  to  localities  a  limited 
authority  to  exercise  that  control  on  behalf  of  the  state. 
Mervynne  v.  Acker  (1961)   189  Cal.App.2d  558,  564;  Bragg  v.  City 
of  Auburn,  supra .   San  Francisco  has  exercised  this  authority  by 
enacting  Article  12  of  the  Traffic  Code  (Parking  Meter 
Regulations ) . 

In  discussing  the  local  exercise  this  delegated  state 
authority,  the  controlling  principles  are  that  the  use  of  parking 
meters  is  intended  primarily  to  facilitate  traffic  control  and 
regulation,  and  that  the  revenue  aspects  of  parking  meter 
regulations  must  always  be  subsidiary  to  the  proper  regulatory 
purposes  of  such  ordinances.   In  DeAryan  v.  City  of  San  Diego 
(1946)  75  Cal.App.2d  292,  plaintiff  sought  to  enjoin  the 
enforcement  of  San  Diego's  parking  meter  ordinance.   One  of  the 
grounds  asserted  was  that  the  receipts  from  the  parking  meters 
were  significantly  in  excess  of  the  costs  for  which  such  receipts 
may  be  lawfully  expended;   no  attack  was  made  upon  the  legality 
of  the  City's  parking  meter  ordinance  as  part  of  the  regulation 
traf f ice. 

In  sustaining  a  judgment  for  the  defendant  city,  the  Court 
stated: 

Reasonable  various  must  necessarily  be  allowed 
in  such  cases,  so  long  as  the  object  of  the 
ordinance  is  the  regulation  of  traffic  and  not 
the  raising  of  revenue,  and  as  long  as  any 
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possible  surplus  or  profit  is  both  incidental  and 
not  disproportionate  to  the  cost  and  scope  of  the 
regulation  thus  carried  into  effect.   (Emphasis 
added. ) 

In  interpreting  the  relationship  between  meter  revenues  and 
the  area  of  traffic  regulation  to  be  subsidized,  the  courts  have 
construed  the  requirement  liberally.   The  DeAyran  court  held  that 
parking  meter  revenues  could  be  used  not  only  to  defray  the 
expenses  of  installing,  operating  and  controlling  parking  spaces 
and  parking  meters,  but  also  to  defray  the  expenses  of 
controlling  traffic  which  might  affect  or  be  affected  by  parking 
in  parking  meter  zones . 

The  court  held  that  the  object  of  the  ordinance  was 
regulation,  not  revenue,  and  that  surplus  revenue  realized 
thereby  was  incidental  and  not  disproportionate  to  known  and 
estimated  costs  and  based  thereon  sustained  the  validity  of  the 
ordinance.   DeAyran  v.  San  Diego,  supra,  75  Cal.App.2d  at  296. 
Lawful  expenditures  include  not  only  the  installation  and 
maintenance  of  parking  meters, 

but  also  those  incurred  in  control  of  traffic 
which  may  affect  or  be  affected  by  the  parking  of 
vehicles  in  the  parking  meter  zones  thus  created, 
including  those  incurred  in  connection  with 
painting  lines  and  signs,  maintaining  mechanical 
traffic  signals  and  other  expenses  of  regulating 
traffic  in  the  course  of  traffic  regulations  with 
respect  to  all  traffic  which  may  affect  or  be 
affected  by  the  parking  of  vehicles  in  parking 
meter  zones . 

So  long  as  any  increased  revenue  generated  by  the  lease  of 
advertisement  space  on  parking  meters  is  devoted  to  the  purposes 
for  which  meter  revenues  may  be  lawfully  expended,  such  use  is 
permissible  under  Vehicle  Code  Section  22508  and  Traffic  Code 
Section  202.  * 

In  the  case  of  Winkenwerder  v.  Yakima  (1958)  328  Pac . 2d 
873,  the  Supreme  Court  of  the  State  of  Washington  held  that  a 


*  Opinion  No.  82  -  15,  in  which  this  office  advised  that 
leasing  of  advertising  space  on  parking  meters  was  prohibited, 
was  premised  on  the  use  of  such  leases  as  a  source  of  general 
revenue.   That  opinion  concluded  that  the  use  of  public  streets 
to  generate  revenue  for  unlimited  purposes  exceeded  the  limited 
delegation  of  authority  granted  by  the  state  and  was  unrelated  to 
legitimate  purposes  of  traffic  control.   Where  the  revenues 
generated  by  the  proposed  lease  would  be  used  only  to  offset  the 
costs  of  traffic  regulation,  this  opinion  supersedes. 
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chartered  city  may  lease  space  on  its  parking  meters 
foradvertising  purposes,  provided  (1)  there  was  no  unreasonable 
encroachment  or  interference  with  the  public  use,  and  (2)  proper 
controls  were  retained  by  the  City,  i.e.,  the  fixing  of 
advertising  charges  and  approval  by  the  City  as  to  the  nature, 
size,  general  appearance  and  content  of  all  advertising 
materials.   As  noted  above,  the  scope  of  the  Winkenwerder 
decision  must  be  considered  circumscribed  by  the  limitations  in 
the  California  Vehicle  Code  upon  local  regulation  of  parking 
meter  zones,  and  upon  how  the  revenues  generated  may  be  used. 

Subject  to  the  above-mentioned  restrictions,  you  are 

advised  that  it  is  lawful  to  put  the  City  and  County  of  San 

Francisco  to  lease  advertising  space  upon  the  parking  meters  in 

order  to  offset  the  costs  of  traffic  regulation. 


Respectfully  submitted. 


Burk  E.  Del vent ha 1 
Deputy  City  Attorney 


"jK^O^ 


t.C*-*'^ 


n 


(^fee*^ 


Thomas    J .  /Owen 
Deputy  City  Attorney 


APPROVED : 

GEORGE  AGNOST,  City  Attorney 
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cc :   Supervisor  Nelder 
David  Kroopnick 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


George  Agnost, 
.  City  Attorney 


August  25,  1983 
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uuk^UMENTS  dept. 
SEP  1  3  1983 

SAN   FRANCISCO 


SUBJECT : 


Compensation  of  Sign  Language  Interpreters 
For  Hearing-Impaired  Jurors 


REQUESTED  BY:   John  L.  Taylor 

Clerk  of  the  Board  of  Supervisors 

PREPARED  BY:    Burk  E.  Delventhal 
Thomas  J .  Owen 
Deputy  City  Attorneys 


QUESTION  PRESENTED 

May  the  City  and  County  of  San  Francisco  provide  for  the 
compensation  of  sign  language  interpreters  for  hearing-impaired 
jurors? 


CONCLUSION 


Yes 


ANALYSIS 

At  the  direction  of  Supervisor  Harry  Britt,  you  have 
reqTiested  this  office  to  advise  you  whether  the  City  may  lawfully 
provide  for  compensation  of  sign  language  interpreters  for 
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hearing-impaired  jurors.   The  underlying  rule  in  determining 
whether  such  an  expenditure  is  permissible  is  the  principle  that 
all  City  expenditures  must  promote  a  public  purpose. 

This  requirement  is  analogous  to  the  prohibition  against 
making  gifts  of  public  funds.   Article  XVI,  Section  6  of  the 
California  Constitution  embodies  this  prohibition.   Although  this 
provision  is  not  applicable  to  charter  cities  such  as  San 
Francisco,  the  City  is  bound  by  cognate  restraints.   See  City  of 
Roseville  v.  Tulley  (1942)  55  Cal.App.2d  601.   Payment  of  sign 
language  interpreters  for  hearing-impaired  jurors  does  not 
constitute  a  proscribed  gift  of  public  funds  as  long  as  the 
payment  is  for  services  which  confer  a  public  benefit  on  the 
City.   Schettler  v.  County  of  Santa  Clara  (1977)  74  Cal.App.3d 
990,  1003. 

The  determination  of  what  constitutes  a  public  purpose  is 
within  the  discretion  of  the  legislature,  and  will  not  be 
disturbed  by  the  courts  so  long  as  it  has  a  reasonable  basis. 
Board  of  Supervisors  v.  Dolan  (1975)  45  Cal.App.3d  237;  Winkelman 
V.  City  of  Tiburon  (1973)  32  Cal.App.3d  834,  845.   Even  where 
incidental  benefits  accrue  to  private  parties,  the  constitutional 
prohibition  is  not  violated  as  long  as  the  "expenditures  were 
made  to  serve  a  proper  public  purpose  ..."   Wine  v.  Boyar 
(1963)  220  Cal.App.2d  375,  379;  Mannheim  v.  Superior  Court  (1970) 
3  Cal.3d  678,  690-91 . 

It  is  the  declared  policy  of  the  State  of  California  "to 
encourage  and  enable  disabled  persons  to  participate  fully  in  the 
social  and  economic  life  of  the  state  ..."   Government  Code 
Section  19230.   Jury  service  is  a  duty  as  well  as  a  privilege  of 
citizenship.   Thiel  v.  Southern  Pacific  Co.  (1945)  328  U.S.  217, 
224.   State  law  has  been  amended  to  provide  specifically  that  no 
person  shall  be  deemed  incompetent  for  jury  service  because  of  a 
hearing  impairment.   See  Code  of  Civil  Procedure  Sections  198, 
subd  (2),  and  20  5,  subd .  (b)  . 

It  would  not  be  an  abuse  of  discretion  for  the  Board  of 
Supervisors  to  determine  that  assisting  hearing-impaired  citizens 
in  fulfilling  their  civic  duties  through  the  compensation  of  sign 
language  interpreters  for  jurors  is  a  proper  public  purpose. 
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Procedurally,  a  City  department  or  agency  must  submit  a  proposed 
supplemental  appropriation  for  this  purpose;  the  request  cannot 
originate  with  the  Board.   You  are  so  advised. 


APPROVED : 


cc:   Supervisor  Britt 
David  Kroopnick 
Judy  Boyajian 


Respectfully  submitted. 


\Bur  k'^^T'De  1  ven'tha  I 
Deputy  City  Attorney 

Thomas  J .  Owen 
Deputy  City  Attorney 


GEORGE  AGNOST 
City  Attorney 
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SAN   FRANCISCO 


SUBJECT:       Amendnent  to  Pier  39  Breakwater  Lease 
(Supervisors  File  No.  65-83-8) 

REQUESTED  BY:   John  L.  Taylor,  Clerk 
Board  of  Supervisors 
On  Behalf  of 
Supervisor  Carol  Ruth  Silver 


PREPARED  BY; 


Steven  A.  Diaz 
Angela  Karikas 
Connie  M.  Rutherford 
Deputy  City  Attorneys 


QUESTIONS  PRESENTED 

1.  May  the  Board  of  Supervisors  impose  an  amendment  as 
a  condition  for  approval  of  a  Port  lease? 

2.  If  such  a  condition  can  be  imposed,  may  the  am.endment 
modify  the  terms  of  the  Pier  39  master  lease,  which  is  not  the  one 
before  the  Board  for  approval,  by  providing  for  City  approval  of 
subtenancies  at  Pier  39? 


CONCLUSIONS 


1 .  No , 

2.  No, 
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ANALYSIS 

1 .   Imposition  of  an  Arn.endment  as  a    Condition  ^or  Approval 

Under  Charter  Section  3.581(g)  the  Port  Commission 
has  the  "exclusive  power"  to  grant  franchises  or  leases.   This 
grant  of  authority  is  consistent  with  the  provisions  of  the  Burton 
Act  and  the  Transfer  Agreem.ent,  by  which  the  State  of  California 
transferred  the  Port  to  the  City  and  County  of  San  Francisco  in 
1968.   Section  12  of  the  Burton  Act,  Statutes  1968,  Chapter  1933 
creates  the  entity  of  the  Port  Commission  through  v;hich  the  City  is 
to  administer  Port  lands  and  properties.   Section  VII  of  the 
Transfer  Agreement  clearly  gives  over  to  the  Port  Commission  the 
"control  and  management"  of  all  real  and  personal  property 
transferred  from  the  State. 

In  1980  this  office  issued  an  opinion  which  concluded 
that,  notwithstanding  the  above-mentioned  grants  of  authority, 
certain  Port  leases  were  subject  to  review  by  the  Board  of 
Supervisors  (Opinion  No.  80-18,  March  17,  1980) .   The  authority  for 
the  Board's  review  is  found  in  Charter  Section  7.402-1,  which 
applies  to  all  City  departments,  boards  and  commissions.   That 
section  reads  as  follov;s: 

"Notwithstanding  any  other  provision  of  this 
Charter,  the  lease  of  real  property  by  any 
department,  board  or  commission  for  a  period 
of  time  in  excess  of  ten  years,  or  having 
anticipated  revenue  to  the  city  and  county 
of  one  million  dollars  or  more,  or  the 
modification,  amendment  or  termination  of 
any  lease,  which  when  entered  into  was  for  a 
period  of  tim.e  in  excess  of  ten  years,  or 
had  an  anticipated  revenue  to  the  city  and 
county  of  one  miillion  dolars  or  more,  shall 
be  subject  to  approval  of  the  board  of 
supervisors  by  ordinance ." (emphasis  added) 

Charter  Section  7.402-1  clearly  does  not  give  the 
Board  an  unlimited  power  to  review  and  modify  Port  leases.   First, 
the  section  explicitly  states  that  relevant  leases  are  "subject  to 
approval"  by  the  Board  of  Supervisors.   "Approval"  has  been  defined 
as  "the  act  of  confirming,  ratifying,  sanctioning,  or  consenting  to 
som.e  act  or  thing  done  by  another."   Black's  Law  Dictionary, 
Revised  Fourth  Edition;  Rooney  v.  South  Sioux  City  195  N.W. 
474  (    ).   Tnus,  it  follows  that  an  aT^endment  initiated  and 
im.posed  by  the  Board  of  Supervisors  cannot  be  considered  an  act 
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done  by  another. 

Second,  it  is  apparent  from  the  history  of  Charter 
Section  7.402-1  that  Board  review  of  leases  in  excess  of  10  years 
or  having  anticipated  revenue  of  one  million  dollars  or  irore  was 
contemplated  as  a  measure  of  fiscal  review.   When  the  section  was 
placed  before  the  electorate  as  Proposition  I  at  the 
November  7,  1978  election,  four  supervisors  endorsed  the  ballot 
argument  favoring  passage  of  the  proposition.   That  argument  stated 
in  relevant  part: 

"Proposition  'I'  will  include  the  Board  of 
Supervisors  in  the  decision-making  process 
concerning  prudent,  fiscally  responsible 
obligations  of  taxpayers'  assets." 

"By  voting  'Yes,'  you  will  place  the  elected 
representatives  of  all  San  Franciscans  in  a 
position  to  approve  or  disapprove  major 
obligations  of  public  assets." 

As  previously  noted  by  this  office,  a  parmount 
consideration  in  statutory  construction  and  interpretation  is  the 
intent  of  the  legislative  body.   The  California  Court  of  Appeals 
has  stated  in  Ham.mierly  v.  Superior  Court  89  Cal.  App.  3d  388,  at 
395-396  (1979)  : 

"In  construing  a  statute  we  are  mindful  of 
the  fundamental  rule  that  a  court  should 
ascertain  the  intent  of  the  Legislature  so 
as  to  effectuate  the  purpose  of  the  law 
.  .  .   Ke  presume  that  every  word,  phrase 
and  provision  employed  in  the  m.easure  is 
intended  to  have  meaning  and  to  perform  a 
useful  function." 

Thus,  the  interpretation  of  Charter  Section  7.402-1  as  a  check  on 
the  fiscal  soundness  of  City  leases  is  a  conclusion  reached  in 
accord  with  the  basic  rules  of  statutory  construction. 


Moreover,  it  is  this  aspect  of  fiscal  reviev;  which 
makes  Charter  Section  7.402-1  applicable  to  Port  leases  in 
particular.   The  1980  Opinion  of  this  office  concluded  that  the 
basis  for  applying  Charter  Section  7.402-1  to  those  relevant  real 
property  leases  entered  into  by  the  Port  Commission  can  be  found  in 
Charter  Section  3.584.   That  section  provides: 
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"In  the  matter  of  the  control  and  operation 

of  the  harbor  and  of  the  facilities  and  ; 

equipment  thereof,  including  the  matter  of 

budgets  and  appropriations,  the  Port 

Commission  shall  be  subject  to  the  budgetary 

and  fiscal  procedure  elsewhere  provided  for 

in  this  chapter . " 

An  interpretation  of  Charter  Section  7.402-1  which 
would  allow  the  Board  of  Supervisors  to  examine  Port  leases  on  the 
basis  of  non-fiscal  considerations  and  insert  new  provisions  would 
clearly  be  contrary  to  the  Charter  mandate  giving  the  Port 
Commission  "exclusive  power"  to  grant  franchises  or  leases.   If  the 
Port  Commission  were  no  longer  the  sole  body  to  determine  the  terms 
and  conditions  of  its  leases  and  with  whom  it  does  business,  ihe 
Charter  grant  of  "exclusive  power"  would  be  meaningless. 

Thus,  for  the  reasons  cited  above,  it  is  the 
conclusion  of  this  office  that  Charter  Section  7.402-1  permits  the 
Board  of  Supervisors  on  the  basis  of  fiscal  soundness  to  approve  or 
disapprove  only  the  lease  which  is  before  it  and  does  not  allow  for 
the  im.oosition  of  amendments  or  modifications. 


2 .   Modification  of  Existing  Pier  39  Lease 

In  connection  with  the  financing  of  the  breakwater 
project.  Pier  39  executed  a  Deed  of  Trust  and  Amendment  to  Deed  of 
Trust  naming  Wells  Fargo  Bank  as  trustee,  and  Teachers  Insurance 
and  Annuity  Association  as  beneficiary  of  same.   The  Amendment  to 
the  Deed  of  Trust  contains  the  following  language: 
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and  any  attempt   on  the  part  of  the  trnastor 
[Pier  39]  to  exercise  any  such  right  or 
power  shall  be  a  default-  and  the  entire 
indebtedness  shall  become  due  and  payable." 
[emphasis  added] 

The  import  of  the  above-quoted  language  is  that  any 
attempt  to  modify  the  ground  lease  without  the  prior  consent  of 
Teachers  Insurance  and  Annuity  Association  will  constitute  a 
default  under  the  Amendment  to  Deed  of  Trust,  as  well  as  under  the 
second  and  third  mortgages,  and  the  entire  indebtedness  secured  by 
said  finance  documents,  approximately  twenty-four  million  five 
hundred  thousand  dollars  ($24,500,000.00)  will  become  immediately 
due  and  payable.   These  financing  arrangements  were  negotiated  as 
an  integral  part  of  the  new  Pier  39  master  lease.   The  City  has 
given  its  approval  to  these  financial  instruments. 

An  attempt  by  the  Board  of  Supervisors  to  condition 
approval  of  the  Pier  39  lease  presently  under  consideration  upon 
modification  of  the  existing  Pier  39  ground  lease  will  cause 
Pier  39 's  default  under  the  aforementioned  finance  agreements, 
which  will  accelerate  Pier  39's  $24.5  million  financial  obligation, 
which  in  turn  will  frustrate  the  purpose  of  the  breakwater  lease. 
Further,  such  an  action  would  expose  the  City  to  liability  for 
damages  to  Pier  39  for  breach  of  our  obligations  under  the  Pier  39 
master  lease  agreement.   For  this  reason,  the  Board  may  not  condi- 
tion approval  of  the  lease  presently  under  consideration  upon  modi- 
fication of  the  existing  Pier  39  ground  lease. 

Respectfully  submitted, 

GEORGE  AGNOST 
City  Attorney 


By: 


STEVEN  A.  DIAZ 
Deputy  City  Attorney 


Approved: 

GEORGE  AGNOST 
City  Attorney 
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City  and  County  of  San  Francisco: 


George  Agnost, 
City  Attorney 


Office  of  City  Attorney 
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SUBJECT:  Applicability  of  San  Francisco  Building  and  Zoning 
Regulations  to  Housing  Erected  by  the  University  of 
California  at  San  Francisco  on  Property  Leased  from 
the  San  Francisco  Unified  School  District 

REQUESTED  BY:  Larry  Jacobson ,  Property  Management  Office 
San  Francisco  Unified  School  District 

PREPARED  BY:  Burk  E.  Delventhal,  Deputy  City  Attorney 
Elizabeth  M.  Katz,  Legal  Assistant 

QUESTION  PRESENTED 

Will  the  University  of  California  at  San  Francisco,  which 
intends  to  lease  from  the  San  Francisco  Unified  School  District 
property  on  which  it  will  erect  student,  staff  anc  faculty 
housing,  be  required  to  comply  with  municipal  building  and  zoning 
regulations? 

M^wUn^EWTS  DEPT. 


No. 


CONCLUSION 


ANALYSIS 
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Originally,  the  relevant  rules  of  law  were  set  forth  in  two 
key  court  decisions.   The  California  Supreme  Court  stated,  in 
Hall  V.  City  of  Taft  (1956)  47  Cal. 2d  177,  303  P. 2d  574,  that 
public  schools  are  a  matter  of  statewide  concern  and  school 
districts,  being  local  agencies  of  the  state,  are  not  subject  to 
municipal  building  regulations  v/hen  engaged  in  such  sovereign 
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activities  as  the  construction  of  school  buildings.   The 
California  Court  of  Appeal  then  held,  in  Town  of  Atherton  v. 
Superior  Court  (1958)  159  Cal.App.2d  417,  324  P. 2d  328,  that 
school  districts  are  likewise  exempt  from  municipal  zoning 
ordinances . 

In  1959,  the  state  legislature  responded  to  these  decisions 
by  enacting  Government  Code  Sections  53090  through  53095.   The 
Court  of  Appeal  explained  the  significance  of  the  new  laws  in 
City  of  Santa  Clara  v.  Santa  Clara  Unified  School  District  (1971) 
22  Cal.App.3d  152,  158,  99  Cal.Rptr.  212: 

When  these  sections  are  read  as  a  whole,  it  is 
apparent  that  all  local  agencies  are  required  to 
comply  with  city  or  county  zoning  ordinances 
(Gov.  Code   53091),  but  that  school  districts  are 
specifically  authorized  to  exempt  themselves  from 
the  purview  of  such  ordinances  by  a  two-thirds 
vote  of  their  governing  boards  (Gov.  Code 
53094).   The  only  reasonable  interpretation  of 
these  sections  is  that  a  school  district  must 
abide  by  local  zoning  ordinances  unless  it 
chooses  to  exercise  its  right  of  exemption.   The 
decision  to  render  itself  exempt  is  apparently 
one  which  the  district  may  make  at  any  time. 
Section  53094  contains  no  time  limitation  of  any 
kind.   Neither  does  that  section  limit  a  school 
district's  discretion  in  any  way  except  to 
provide  that  if  the  district's  determination  to 
exempt  itself  is  arbitrary  and  capricious,  it  is 
subject  to  attack  in  the  superior  court. 

In  the  matter  at  hand,  the  school  district  is  proposing  to 
lease  its  property.   The  question  is  whether  the  discretion  which 
the  school  district  enjoys,  to  exempt  itself  from  local  building 
and  zoning  regulations,  may  be  passed  on  to  the  party  to  whom  the 
property  is  leased. 

The  state  attorney  general  has  opined  that  the  immunity  of  a 
county's  governmental  and  proprietary  activities  from  a  city's 
building  and  zoning  ordinances  under  common  law  and  under 
Government  Code  Section  53090  et  seq.  will  extend  to  the 
activities  of  a  private  developer  lessee  using  the  county  land 
for  the  operation  of  a  commercial  enterprise,  where  the  purpose 
of  the  lease  is  to  implement  the  public  purposes  and  uses  for 
which  the  property  was  granted  to  the  county.   57  Ops.  Cal.  Atty. 
Gen.  124  (1974).   But  see  Board  of  Trustees  v.  City  of  Los 
Angeles  (1975)  49  Cal.App.3d  45,  122  Cal.Rptr.  361,  wherein  the 
Court  of  Appeal  held  that  a  city  may  enforce  its  zoning  laws 
against  property  owned  by  the  California  State  University  at 


Northridge  but  leased  to  a  private  party  for  non-educational 
purposes  (a  circus) . 

Thus  it  appears  that  the  immunity  which  the  school  district 
may  claim  from  city  building  and  zoning  regulations  may  extend  to 
a  lessee  under  some  circumstances.   In  the  matter  at  hand, 
however,  the  proposed  lessee  is  the  University  of  California  at 
San  Francisco.   This  fact  has  its  own  legal  implications. 

A  city  may  not  enforce  its  building  and  zoning  ordinances  on 
property  which  is  owned  o_r  leased  by  the  University  of  California 
and  which  is  used  for  educational  purposes.   Regents  of  the 
University  of  California  v.  City  of  Santa  Monica  (1978)  77 
Cal.App.3d  130,  143  Cal.Rptr.  276.   See  also  Opinion  81-2  of  this 
office.   There  can  be  little  doubt  that  property  leased  for  the 
purpose  of  erecting  student,  staff  and  faculty  housing  serves  an 
educational  purpose. 

We  thus  conclude  that,  should  the  school  district  proceed  to 
lease  the  property  on  which  Polytechnical  High  School  is  located 
to  the  University  of  California  at  San  Francisco,  the  university 
may  proceed  to  erect  student,  staff  and  faculty  housing  on  the 
site  without  conforming  to  municipal  building  and  zoning 
regulations.   You  are  so  advised. 

Respectfully  submitted. 


GEORGE  AGNOST,  City  Attorney 


APPROVED: 
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Deputy   City   Attorney 

Elizabeth    M.    Katz 
Legal   Assistant 
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City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G*org«  Agnost, 
^     City  Attorney 


SUBJECT: 
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OPINION  NO.  83-60 


Interpretation  of  Sections  1381  and  1385 
of  the  San  Francisco  Subdivision  Code 


REQUESTED  BY; 


PPEPARED  BY: 


Jeffrey  Lee 

Director  of  Public  Works 

Judith  A.  Boyajian 
Deputy  City  Attorney 


QUESTION  PRESENTED 


U0CUMENT8  DEPT. 
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Does  the  Subdivision  Code  of  the  City  and  County  of  San 
Francisco  (the  "Subdivision  Code"  or  "Code")  authorize  the 
subaivider  in  a  condominium  conversion  project  to  increase  the 
sales  price  of  a  low-  or  moderate-income  unit  by  the  pro  rata 
actual  cost  of  repairs  or  improvements? 


No. 


CONCLUSION 


ANALYSIS 


Subdivision  Code  Section  1381  proviaes  in  relevant  part  as 
follows : 
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amounts:  (1)  the  percentage  increase  in  the 
Housing  Component  of  the  Bay  Area  Consumer  Price 
Index,  U.S.  Dept.  of  Labor,  above  the  price  index 
in  existence  as  of  the  date  the  application  is 
filed;  and  (2)  the  pro  rata  actual  cost  of  any 
repairs  or  improvements  made  by  the  applicant  in 
adaition  to  those  set  forth  in  the  application 
.  .  .   (Emphasis  added.) 

Section  1385  provides  in  relevant  part  as  follows: 

Preservation  of  Low  and  Moderate  Income 
Housing.   If  the  Department  of  City  Planning 
determines  that  any  unit  to  be  converted  is  part 
of  the  City's  low  or  moderate  incomie  housing 
stocks,  then  the  price  of  the  unit  upon 
conversion  shall  not  be  such  as  to  remove  it 
effectively  from,  said  low  or  moderate  income 
housing  stocks  and  shall  be  no  greater  than  two 
and  one  half  (2.5)  times  the  highest  income  level 
for  lov;  and  moderate  income  households  as  defined 
in  Section  1309(e)  and  (f),  and  as  adjusted  for 
household  size  according  to  the  size  of  the 
dwelling,  as  set  forth  in  Section  1309(1)  and 
(m)  .   The  resulting  sales  prices  established 
pursuant  to  this  formula  m.ay  be  increased 
consistent  with  any  increases  in  the  housing 
component  of  the  "Bay  Area  Cost  of  Living  Index, 
U.S.  Dept.  of  Labor,"  during  the  period  between 
the  most  recent  establishment  of  the  above 
highest  income  levels  and  the  date  of 
commencement  of  sales.  .  .  .   (Emphasis  added.) 

Ke  have  been  asked  to  interpret  the  meaning  of  and 
interrelationship  between  the  above-cited  Code  sections  to 
determine  whether  the  subdivider  in  a  condominium  conversion 
project  is  authorized  to  increase  the  sales  price  of  a  low-  or 
moderate-income  unit  by  the  pro  rata  actual  cost  of  repairs  or 
improvements.   Our  analysis  requires  application  of  the  rules  of 
statutory  construction.   Select  Base  Materials  v.  Board  of 
Equalization  (1959)  51  Cal.2d  640,  646. 

The  fundamental  rule  of  statutory  construction  is  that  one 
must  ascertain  the  legislative  intent  so  as  to  effectuate  the 
purpose  of  the  law.   Hence,  statutory  language  must  be  read  in 
context,  keeping  in  mind  the  nature  and  obvious  purpose  of  the 
legislation  and  giving  the  language  such  interpretation  as  will 
promote  rather  than  defeat  the  objective  and  policy  of  the  law. 
Select  Base  Materials  v.  Board  of  Equalization,  supra ,  at  64  5; 
Steilberq  v.  Lackner  (1977)  69  Cal.App.3d  780,  785. 
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The  Subdivision  Code  was  adopted  in  1975  pursuant  to 
Section  66410  et.  seq.  of  the  California  Government  Code  (the 
Subdivision  Map  Act).   Code  Section  1302  states  the  legislative 
purpose  and  specifically  sets  forth  the  need  for  and  purpose  of 
special  local  requirements  for  conversions.   It  provides  in 
pertinent  part  as  follows: 

(c)   Recognizing  that,  by  their  unique 
character  and  impact  on  the  City's  population  and 
housing  stock,  condominium  conversion 
subdivisions  differ  from  other  subdivisions, 
implementation  of  subsections  (a)  and  (b)  of  this 
Section  requires  the  adoption  of  special 
requirements  for  conversions,  the  purposes  of 
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sales  price  limitations  on  those  units  proposed 
for  conversion  which  are  found  to  be  part  of  the 
low  or  moderate  income  housing  stock. 

7 .   To  expand  the  supply  of  the  City's  low  or 
moderate  income  housing  stock  by  provision  of  a 
minimum  of  ten  percent  low  or  moderate  income 
housing  units  in  any  condominium  subdivision,  or 
by  construction  of  an  equivalent  number  of  such 
units  elsewhere,  or  by  in-lieu  payments  into  a 
City  housing  development  fund.   (Emphasis  added.) 

In  addition.  Section  1341  requires  a  subdivider  in  a 
condominium  or  cooperative  conversion  project  to  set  asioe  a 
certain  percentage  of  the  lots  or  units  for  purchase  by  low-  or 
moderate-income  households.   It  also  sets  a  limitation  on  the 
sale  price  of  such  units  and  provides  for  their  retention  in  the 
lov;-  or  moderate-incom.e  housing  stock  by  requiring  the  purchaser 
to  grant  to  the  City  a  right  of  first  refusal  to  repurchase  the 
unit  at  the  original  price  plus  cost  of  living  increases  and  the 
cost  of  any  improvements  made  by  the  initial  purchaser.   Section 
1385,  supra ,  likewise  establishes  a  limitation  on  the  sales  price 
of  a  low-  and  moderate-income  unit;  it  states  that  the  price  of 
such  unit  upon  conversion  shall  not  be  such  as  effectively  to 
remove  it  from  the  low-  or  moderate-income  housing  stock  and 
authorizes  an  increase  in  sales  price  consistent  with  any 
increase  in  the  housing  component  of  the  Bay  Area  Cost  of  Living 
Index . 

It  is  clear  from;  a  review  of  the  above  provisions  that  a 
key  policy  and  objective  of  the  Subdivision  Code  is  the 
preservation  and  expansion  of  low-  and  moderate-income  housing 
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stocks.   Hence,  specific  Code  sections  must  be  interpreted  in 
such  a  way  as  to  promote,  rather  than  defeat,  this  legislative 
policy  and  objective. 
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Although,  pursuant  to  its  terms.  Section 
applicable  to  all  units,  including  low-  and  mod 
units,  it  is  obvious  that  to  construe  said  subs 
authorize  an  increase  of  the  sales  price  of  a  1 
moderate-income  unit  by  the  pro  rata  actual  cos 
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units  other  than  low-  or  moderate-income  units,  which  are 
governed  by  the  provisions  of  Section  1385. 
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pies  to  the  question  before  us,  we 
tion  1385  as  being  an  exception  to  the 
relating  to  the  same  subject  matter. 

the  allowable  increases  in  sales 
-income  units,  while  Section  1381 

sales  price  for  units  other  than  low- 
Such  an  interpretation  clearly  would 
icy  of  preserving  ana  expanding  the 
using  stock  and  would  enable  low-  and 
to  participate  meaningfully  in 
You  are  so  advised. 

Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Judith  A.  Boyajian 
Deputy  City  Attorney 
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SUBJECT; 
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Certification  of  the  Sale  of  Cassette  Tapes 
Under  the  Street  Artists  Program 


HOK'ARD  LAZAR 

Director,  Street  Artists  Program 

San  Francisco  Arts  Commission  _^^ 


BURK  E.  DELVENTHAL 
JUDITH  A.  BOYAJIAK 
Deputy  City  Attorneys 
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QUESIION  PRESENTED 

Is  an  artist,  who  composes  or  arranges  music  and  performs 
it  accompanied  by  other  musicians,  entitled  to  be  considereo  for 
certification  as  a  street  artist  to  sell  cassette  tapes  of  tlie 
performance? 


Yes 


CONCLUSION 


ANALYSIS 


At  the  election  held  on  November  4,  1975,  the  voters 
enacted  Proposition  L,  an  initiative  ordinance  regulating  street 
artists  and  craf tspersons  (hereinafter  referred  to  as  the  "Street 
Artists  Ordinance").   The  Street  Artists  Ordinance  has  been 
codified  as  Section  2400  of  the  i-^unicipal  Police  Code  and 
provides,  in  Section  7  thereof,  in  pertinent  part  as  follows: 
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The  Street  Artists  Ordinance  vests  with  the  Art  Commission 
the  exclusive  authority  to  certify  street  artists  and  provides 
for  an  Advisory  Committee  of  Street  Artists  and  Crafts  Examiners 
to,  among  other  things,  screen  an  applicant's  wares  in  oraer  to 
verify  that  they  qualify  for  inclusion  in  the  Street  Artists 
Program..   A  street  artist  previously  certified  by  tne  Commission 
to  sell  seashell  pipes  seeks  additional  certification  to  sell 
cassette  tapes  of  music  he  has  composed  or  arranged  and  performed 
accom.paniec  by  other  m.usicians.   You  inquire  whether  such  tapes 
constitute  an  "art  or  craft  work  of  [his]  own  creation"  within 
the  meaning  of  the  Street  Artists  Ordinance.   Some  preliminary 
comments  are  appropriate. 

The  philosophy  unoerlying  the  Street  Artists  Ordinance  is 
that  government  should  prom.ote  the  arts  by  allowing  individual 
artists  and  craf tspersons  to  sell  their  creations  on  the  public 
streets,  while  at  the  same  time  protecting  members  of  the  public 
by  regulating  the  time,  place  and  manner  of  such  activities. 
Further  the  requirement  that  the  artist  or  craftsperson  sell  "art 
or  craftwork  of  his  for  her]  own  creation"  protects  local 
merchants  from  comipetition  with  miass  produced  items  that  bear 
little  or  no  trace  of  creative  work.   Hence,  so  long  as  an  artist 
demonstrates  that  the  work  presented  for  certification  is  his  or 
her  own  creation,  the  work  may  be  certified  for  sale  under  the 
Street  Artists  Program!. 

For  hand  m.ade  items,  the  question  whether  the  artist  or 
craftsperson  did  the  work  is  easily  resolved  because  the  items 
are  most  often  unique  and  one  of  a  kind.   In  fact,  m.ost  items 
certified  by  the  Street  Artists  Program  have  been  hand  made. 
Hov.'ever,  by  its  terms,  the  Street  Artists  Ordinance  is  not 
limited  to  hand  made  items. 

Unique  and  difficult  problems  are  posed  by  an  artist's  v;ork 
which,  though  originally  a  product  of  creativity,  can  be  easily 
replicated  into  many  editions.   At  some  point  the  initial 
dominant  creative  aspect  of  the  unciertaking  becomes  secondary  to 
its  mass  produced  aspect.   Such  problems  are  posed  by  paintings 
that  the  artist  reproduces  into  prints,  by  writings  printed  in 
books  or  pamphlets,  and  by  draitiatic  or  musical  per f orm.ances 
captured  on  film  and  or  audio  recording  aevices. 

The  Commission  has  previously  confronted  and  dealt  with  the 
problem  of  certifying  wares  that  involve  individual  creativity 
but  have  a  mass-production  aspect.   In  the  Street  Artists  Program 
pamphlet  issued  by  the  Art  Commission,  one  section  sets  forth 
criteria  that  the  Advisory  Com.m.ittee  of  Street  Artists  and 
Craftsrrcan  Exarriners  applies  ".  .  .  in  the  examination  of  arts  and 
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crafts  of  all  applicants  for  certification  .  .  .  ."   With  regard 
to  prints  and  drawings  copied  into  prints,  the  criteria  provide: 

Pr intmaking :   The  artist  must  do  the  original 
artwork.   If  prints  from  the  original  are  also  done 
by  the  artist,  the  number  of  prints  allowed  for  sale 
is  unlimited.   If  the  printing  is  not  done  by  the 
artist,  the  numoer  of  prints  allowea  for  sale  is 
limited  to  500  per  edition.   Each  print  must  be 
signed  and  consecutively  numbered,  bearing  the 
letter  "s"  for  street  sale,  with  the  edition  number 
-  for  example  l/200s,  2/20Gs.   (The  number  must  oe 
visible.)   For  each  numbered  edition,  a 
"justification"  as  required  by  the  California  Print 
Statute  must  be  signed  ana  filec  with  the  Street 
Artists  Program  office. 

The  Commission  is  now  confronted  with  a  variation  of  this 
problem,  to  wit:  a  recording  of  a  musical  perform.ance  duplicated 
on  cassette  tapes.   However,  the  adaptability  to  multiple 
replication,  the  plasticity  of  the  medium  and  the  esoteric  nature 
by  which  the  message  is  transmitted  make  cassette  tapes  embodying 
an  artist's  song  and  his  or  her  performance  of  it  special  and 
have  prompted  the  Commission  to  ask  for  advice  as  to  whether  such 
a  cassette  tape  is  "art  work  of  (his  or  her]  own  creation." 

As  a  general  proposition,  the  rules  governing  the 
interpretation  of  statutes  are  applicable  only  where  the 
statutory  language  is  ambiguous  or  there  is  doubt  regarding  the 
legislative  intent.   Leffel  v.  Municipal  Court  (1976)  54 
Cal.App.3d  569,  572.   The  Street  Artists  Ordinance  does  not 
define  the  phrase  "art  or  craft  work".   However,  Webster's  Third 
New  International  Dictionary,  Unabridged  (1961)  defines  the  word 
"art"  to  encompass  all  of  the  fine  arts,  including  music.   The 
term  "works"  is  defineo  by  the  same  dictionary  to  include  ".  .  . 
something  produced  by  the  exercise  of  creative  talent  or 
expenoiture  of  creative  effort;  artistic  production  (literary, 
scientific  and  artistic  works)  incluning  writings,  musical, 
dramatic,  and  cinematographic  works  and  paintings,  engravings 
and  sculpture  -  Universal  Copyright  Convention". 

V.'ords  used  in  a  statute  must  be  considered  to  convey  their 
commonsense  ordinary  meanings.   Madrid  v.  Justice  Court  (1975)  52 
Cal.App.3d  819,  824.   The  dictionary's  definition  of  terms  can  be 
persuasive  evidence  of  the  commonsense  ordinary  meaning  of  thie 
terms  used  in  a  statute  but  not  defined  by  the  statute. 
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Hence,  it  must  be  concluded  that  "art  work"  within  the 
meaning  of  the  Street  Artists  Ordinance  includes  cassette 
recordings  embodying  music  written  or  arranged  by  the  artist  and 
performed  by  him  or  her  with  others. 

Respectfully  submitted. 
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REQUESTED  BY; 
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Agency  Authorized  to  Conduct  Private  Industry 
Salary  Survey  under  Section  8.407  of  the 
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Deputy  City  Attorney 
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QUESTION  PRESENTED 

Whether  the  Civil  Service  Commission  can  contract  with 
any  one  of  a  number  of  recognized  governmental  agencies  to 
provide  private  industry  salary  data  as  required  under 
Section  8.407  of  the  Charter, 


Yes 


CONCLUSION 


ANALYSIS 


For  the  past  several  years,  the  California  State 
Personnel  Board  has  contracted  with  a  number  of  Bay  Area 
public  jurisdictions  to  conduct  a  survey  of  private  industry 
salaries  for  use  in  the  salary  standardization  procedures  of 
those  public  agencies.   This  survey  was  known  as  the  Bay  Area 
Salary  Survey  Committee  (BASSC) .   You  have  advised  that  the 
State  Personnel  Board  does  not  plan  to  conduct  this  survey 
this  year. 

You  have  inquired  whether  it  is  legally  permissible  to 
contract  with  other  recognized  governmental  agencies  for  the 
purpose  of  conducting  a  private  industry  salary  survey 
pursuant  to  Section  8.407  of  the  Charter. 

Section  8.407  of  the  Charter  prescribes  the  methods  for 
determining  the  basic  prevailing  wage  for  certain 
miscellaneous  employees.   It  provides  in  part: 
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"The  civil  service  commission  shall 
conduct  a  comprehensive  investigation  and 
survey  of  basic  pay  rates  and  wages  and 
salaries  in  other  governmental  jurisdictions 
and  private  employment  for  like  work  and  like 
service  .  .  . 


"...  The  commission  shall  collect 
private  basic  pay  rate  data  from  recognized 
governmental  Bay  Area  salary  and  wage  surveys 
of  private  employers  in  the  city  and  county  of 
San  Francisco,  Alameda,  Contra  Costa,  Marin, 
San  Mateo  and  Santa  Clara  counties.   The  data 
collected  shall  be  limited  to  rates  of  pay  and 
salaries  actually  being  paid  by  private 
employers  for  like  work  and  like  service." 

The  Civil  Service  Commission  is  required,  by  the 
above-quoted  Charter  section,  to  survey  both  public  and 
private  employers  in  determining  a  prevailing  rate  of  pay. 
The  private  salary  data  shall  be  collected  from  "recognized 
governmental  Bay  Area  salary  and  wage  surveys  of  private 
employers  in  the  city  and  county  of  San  Francisco,  Alameda, 
Contra  Costa,  Marin,  San  Mateo  and  Santa  Clara  counties."   The 
Charter  requires  only  that  the  private  industry  salary  data  be 
obtained  from  "recognized  governmental"  Bay  Area  surveys  and 
there  is  no  specification  of  which  governmental  agency  must 
conduct  the  survey. 

You  have  advised  that  private  wage  data  from  the  Bay 
Area  is  available  from  the  Bureau  of  Labor  Statistics  of  the 
Department  of  Labor,  the  State  of  California  Department  of 
Personnel  Administration  and  the  State  Personnel  Board  of  the 
State  of  California.   In  my  opinion,  a  wage  survey  by  any  one 
of  these  agencies  satisfies  the  Charter  requirement  that  the 
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Civil  Service  Commission  shall  collect  private  basic  pay  rate 
data  from  "recognized  governinental  Bay  Area  salary  and  wage 
surveys."   Therefore,  the  Civil  Service  Commission  is 
authorized  to  contract  with  one  or  more  of  these  agencies  to 
conduct  the  private  industry  wage  survey  required  by 
Section  8.407  of  the  Charter. 


Very  truly  yours, 

GEORGE  AGNOST 
City  Attorney 


Michael 'C.  Killelea 
Deputy  City  Attorney 


APPROVED ; 


City  Attorney 
7087C 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Georg*  Agnost, 
City  Attornay 
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SUBJECT:                  U£ 

October  14,  1983 


OPINION  83  -  63 


Use  of  Tuition  Reimbursement  Program  Funds 
By  Union  Members  Employed  By  Contractors 
With  The  City 


REQUESTED  BY:  John  L.  Taylor 

Clerk  of  the  Board  of  Supervisors 


PREPARED  BY; 


Burk  E.  Delventhal 
Deputy  City  Attorney 

Elizabeth  M.  Katz 
Legal  Assistant 


u>oOUrv'itNTS  DEPT. 
OCT  2  0  1983 

SAN  FRAImCISCO 


QUESTIONS  PRESENTED 

1.  Pursuant  to  the  terms  of  the  current  Memorandum  of 
Understanding  between  the  City  and  SEIU  Locals  390/400,  250  and 
535,  what  category  of  persons  is  entitled  to  receive  Tuition 
Reimbursement  Program  funds? 

2.  Do  union  members  who  are  employed  by  contractors  with 
the  City  fall  within  that  category? 


CONCLUSIONS 

1.  Tuition  Reimbursement  Program  funds  are,  according  to 
the  terms  of  the  current  Memorandum  of  Understanding  between  the 
City  and  SEIU  Locals  390/400,  250  and  535,  allocated  "for  the 
exclusive  use  of  classifications  represented  hereunder". 

2.  Union  members  who  are  employed  by  contractors  with  the 
City  do  not,  as  a  general  rule,  fall  within  that  category. 
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INTRODUCTION 

On  the  initiative  of  Supervisor  Doris  M.  Ward,  you  have 
asked  this  office  for  an  opinion  on  the  question  whether  union 
members  who  are  employed  by  contractors  with  the  City  are,  under 
the  terms  of  the  current  Memorandum  of  Understanding  between  the 
City  and  SEIU  Locals  390/400,  250  and  535  entitled  to  receive 
funds  from  the  City's  Tuition  Reimbursement  Program.   We  refer  to 
your  written  request  of  September  28,  1983.   We  have  concluded 
that  such  persons  are  not  entitled  to  tuition  reimbursement. 


ANALYSIS 

The  current  Memorandum  of  Understanding  between  the  City 
and  SEIU  Locals  390/400,  250  and  535  includes  Section  18  (B) , 
which  provides:  "The  City  agrees  to  allocate  Ten  Thousand  Dollars 
($10,000)  in  Fiscal  Year  1983-84  and  Ten  Thousand  Dollars 
($10,000)  in  Fiscal  Year  1984-85  to  the  Tuition  Reimbursement 
Program  for  the  exclusive  use  of  classifications  represented 
hereunder .   Employees  in  said  classifications  may  not  receive 
more  than  Three  Hundred  Dollars  ($300)  per  fiscal  year  from  this 
special  allocation."   [Emphasis  added.] 

The  Memorandum  of  Understanding  lists  the  classifications 
which  the  union  locals  are  certified  to  represent  (Section  1)  and 
indicates  that  the  City  exercises  considerable  control  over  the 
employees  in  these  classifications,  for  example  by  setting 
performance  standards  and  by  imposing  discipline  (Section  4). 

Charter  Section  3.661  (a)  empowers  the  Civil  Service 
Commission  to  create  classifications  of  employment  in  the 
departments  and  offices  of  the  city  and  county.   Charter  Section 
8.300  sets  the  policy  that  the  continuous,  routine  activities  of 
the  city  and  county  shall  be  performed  by  classified  civil 
service  personnel.   And  although  Charter  Section  8.300-1  allows 
performance  of  city  and  county  activities  under  private  contract, 
that  section  also  explicitly  states  that  those  performing  such 
activities  are  not  included  in  the  classified  civil  service. 

See  San  Francisco  v.  Boyd  (1941)  17  Cal.2d  609,  619,  110 
P. 2d  1036,  wherein  the  state  supreme  court  pointed  out  that 
employees  of  an  engineer  under  contract  with  the  city  and  county 
are  instrumentalities  of  his  own  choosing,  for  whom  he  is 
responsible.   "They  do  not  become  city  employees  in  the  sense  of 
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that  word,  as  used  in  reference  to  the  classified  civil  service  . 
.  .  ."   And  see  Kennedy  v.  Ross  (1946)  28  Cal.2d  569,  573,  170 
P. 2d  904,  wherein  the  court  stated:  ".  .  .  [T]he  petitioner 
(another  engineer  under  contract  with  the  city  and  county]  and 
his  assistants  do  not  by  the  contract  become  city  employees  in 
either  permanent  or  temporary  positions  in  the  sense  intended  by 
the  charter  provisions.   They  are  therefore  not  subject  to 
classified  civil  service  .  .  .  ."   See  also  Annotation,  134 
A.L.R.  1149. 

The  annotation  states  the  general  rule  that  civil  service 
provisions  do  not  apply  to  employees  of  an  independent 
contractor.   An  exception  occurs  when  the  relationship  between 
the  governmental  entity  and  the  contractor  is  in  reality,  or 
should  be  under  the  law,  that  of  master  and  servant.   Then  not 
only  the  contractor,  but  also  the  contractor's  employees,  may  be 
subject  to  civil  service  provisions. 

In  summary.  Section  18  (B)  of  the  current  Memorandum  of 
Understanding  between  the  City  and  SEIU  Locals  390/400,  250  and 
535  states  that  Tuition  Reimbursement  Program  funds  are  "for  the 
exclusive  use  of  classifications  represented  hereunder".   This 
term  refers  to  members  of  the  classified  civil  service,  the 
classifications  having  been  created  by  the  Civil  Service 
Commission  for  employment  in  the  departments  and  offices  which 
carry  on  the  greater  share  of  the  continuous,  routine  work  of  the 
city  and  county.   The  City's  relationship  with  such  employees  is 
the  classic  one  of  master  and  servant,  the  City  exercising 
considerable  control  over  its  employees. 

While  the  City  is  allowed  by  the  charter  to  contract  for 
the  performance  of  some  of  its  activities,  the  charter  explicitly 
provides  that  those  so  employed  are  not  part  of  the  classified 
civil  service.   Such  a  provision  is  fully  congruent  with  the 
general  rule  of  case  law  distinguishing  the  relationship  between 
a  governmental  entity  and  its  contractors  and  their  employees 
from  that  of  master  and  servant  and,  on  this  basis, 
distinguishing  contractors  and  their  employees  from  members  of 
the  classified  civil  service.   Thus,  unless  the  terms  of  the 
contracts  involved  here  create  a  master-servant  relationship 
between  the  City  and  the  contractors'  employees,  we  must  conclude 
that,  under  the  terms  of  the  current  Memorandum  of  Understanding, 
such  employees  are  not  entitled  to  Tuition  Reimbursement  Program 
funds . 
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Should  the  unions  wish  to  secure  tuition  reimbursement 
benefits  for  members  employed  by  contractors  with  the  City,  they 
must  negotiate  with  the  employer/contractors  for  such  benefits. 
The  employer/contractors,  in  turn,  may  consider  the  payment  ot 
such  benefits  as  part  of  their  business  costs,  which  are 
reflected  in  the  bids  they  submit  when  seeking  City  contracts. 
However,  it  is  not  the  function  of  the  City  to  provide  tuition 
reimbursement  benefits  to  people  who  are  not  City  employees. 

Respectfully  submitted. 

Attorney 


BiJTk  ET  Deiventhal 
Deputy  City  Attotney 


Elizabeth  M.  Katz 
Legal  Assitant 


APPROVED: 


JE0RGEA6N0ST,    Ci^   Attorney 
7100C 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


Georg*  Agnost, 
City  Attorney 


OPINION  NO.  83 


October  21,  1982 


6A 


SUBJECT ; 


REQUESTED  BY: 


PREPARED  BY: 


Duty  of  the  Board  of  Supervisors  to  Submit 
An  Initiative  Charter  Amendment  to  the 
Electorate  Within  A  Specific  Time  Period 


Hon.  Quentin  L.  Kopp 
Member,  Board  of  Supervisors 

Burk  E.  Delventhal 
Deputy  City  Attorney 

QUESTION  PRESENTED 


uOCUMENTS  DEPT. 

OCT  3 1  1983 

SAN   FRANCISCO 
pilRLIC    LIBRARY 


Do  Government  Code  Sections  34459  and  34461  impose  a  duty 
on  the  Board  of  Supervisors  to  schedule  an  election  on  a  proposed 
charter  amendment  within  any  specific  time  period  from  the  date 
the  Registrar  of  Voters  certifies  that  the  petition  contains  the 
requisite  number  of  signatures? 


No. 


CONCLUSION 


INTRODUCTION 


On  September  22,  1983,  a  petition  was  submitted  to  the  San 
Francisco  Registrar  of  Voters  proposing  a  charter  amendment  that 
would  reduce  the  number  of  supervisors  in  San  Francisco,  in  two 
stages,  from  eleven  to  seven.   The  Registrar  is  now  in  the 
process  of  verifying  the  signatures  on  that  petition  and  has  not 
yet  completed  the  verification.   Hence,  this  opinion  is  written 
to  give  you  advice  regarding  the  duties  of  the  Board  in  the  event 
the  petition  is  certified  to  contain  the  requisite  number  of 
signatures,  but  should  not  be  read  as  representing  that  the 
Registrar  has  yet  certified  that  the  petition  does  in  fact 
contain  the  requisite  number  of  signatures. 


:41S)  558-3315 
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ANALYSIS 

The  questions  regarding  Governinent  Code  Sections  34459  and 
34461  have  been  raised  by  others.   (All  references  are  to  the 
Governinent  Code  unless  otherwise  indicated.)   There  is  some 
confusion  regarding  the  distinction  between  the  two  sections. 
Section  34461  provides,  in  relevant  part. 

If  the  petition  is  signed  by  not  less  than  15 
percent  of  the  registered  electors  of  the  city, 
the  legislative  body  shall,  within  20  days  after 
it  is  presented,  order  an  election  at  which  the 
proposal,  without  alteration,  shall  be  submitted 
to  a  vote  of  the  voters  of  the  city.   The 
election  shall  be  held  at  the  next  regularly 
scheduled  or  established  election,  at  which  all 
voters  of  the  city  are  eligible  to  vote, 
occurring  not  less  than  90  days  after  the  order 
of  the  legislative  body.   *   *   *   (Emphasis 
added . ) 

The  important  point  to  note  is  that  this  section  governs 

petitions  signed  by  not  less  than  fifteen  percent  (15%)  of  the 

registered  electors  of  the  city.  On  its  face,  the  petition 

proposing  to  reduce  the  number  of  the  members  of  the  Board  of 
Supervisors  does  not  contain  fifteen  percent  (15%)  of  the 

registered  electors  of  the  city.  Hence,  under  no  circumstances 
is  Section  34461  applicable. 

Rather,  Section  34459  applies.   That  section  provides. 

The  charter  of  any  city  may  be  amended  or 
repealed  by  proposals  submitted  by  the  governing 
body  on  its  own  motion  or  by  petition  signed  by 
15  percent  of  the  registered  voters,  or  both. 

The  charter  of  a  city  and  county  may  be  amended 
or  repealed  by  proposals  submitted  by  the 
governing  body  or  by  a  petition  signed  by  10 
percent  of  the  qxialified  electors  of  the  city  and 
county,  computed  upon  the  total  number  of  votes 
cast  in  the  city  and  county  for  all  candidates 
for  Governor  at  the  last  general  election  at 
which  a  Governor  was  elected,  or  both.   Such 
proposals  shall  be  submitted  to  the  electors  at 
either  a  special  ejection  called  for  that  purpose 
or  at  any  general  or  special  election.   The 
election  on  the  proposed  amendments  or  the 
proposal  for  charter  repeal  shall  be  held  at  a 
date  to  be  fixed  by  the  governing  body  of  the 
city  and  county,  which  is  not  less  than  40  and 
not  more  than  60  days  after  the  completion  of  the 
advertising  in  the  official  paper. 
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The  second  paragraph  of  Section  34459  makes  it  clear  that 
the  charter  of  a  city  and  county  may  be  amended  by  a  proposal 
submitted  by  a  petition  signed  by  ten  percent  of  the  qualified 
electors  of  the  city  and  county,  computed  upon  the  total  number 
of  votes  cast  in  the  city  and  county.   The  petition  in  question 
on  its  face  purports  to  meet  this  ten  percent  standard  and  the 
Registrar  is  going  through  a  verification  process  to  determine 
whether  he  may  in  fact  certify  that  it  contains  the  requisite 
number  of  signatures.   Hence,  this  section  controls. 

Section  34459  merely  provides  that  if  the  petition  contains 
the  signatures  of  ten  percent  of  the  qualified  electors,  it  shall 
be  submitted, 

.  .  .  at  either  a  special  election  called  for 
that  purpose  or  at  any  general  or  special 
election.   The  election  on  the  proposed 
amendments  .  .  .  shall  be  held  at  a  date  to  be 
fixed  by  the  governing  body  of  the  city  and 
county,  which  is  not  less  than  40  and  not  more 
than  60  days  after  the  completion  of  the 
advertising  in  the  official  paper. 

Section  34459  neither  specifies  when  the  election  must  be  held 
nor  does  it  specify  that  a  special  election  must  be  held.   Nor 
does  it  specify  any  duty  to  initiate  advertising  for  the  election 
within  any  time  from  the  date  of  certification  of  the  petition  or 
the  date  of  the  order  submitting  it  to  an  election.   The 
determination  of  when  to  submit  a  qualified  petition  proposing  a 
charter  amendment  reposes  in  the  sound  discretion  of  the  Board  of 
Supervisors.   Section  34459  merely  makes  it  clear  that  the 
election  must  be  held  at  a  date  to  be  fixed  by  the  governing 
body,  which  must  be  preceded  by  official  advertising  not  less 
than  40  or  more  than  60  days. 

Accordingly,  you  are  advised  that  the  Board  of  Supervisors 
may  pick  any  date  for  the  submission  of  this  proposal  in  the 
event  it  is  certified  as  containing  the  requisite  number  of 
signatures.   It  may  either  submit  it  at  a  special  election  or  it 
may  submit  it  at  the  next  general  election  to  be  held  in  June. 
Once  it  specifies  the  date,  the  Board  should  order  the  Clerk  to 
complete  the  advertising  not  less  than  40  nor  more  than  60  days 
prior  to  that  date. 

There  is  no  basis  for  a  conclusion  that  the  proposed 
charter  amendment  must  be  submitted  at  a  special  election.   The 
proposal  would  reduce  the  number  of  supervisors  from  11  to  7  in 
two  stages.   The  first  election  at  which  the  number  of 
supervisors  would  be  affected  is  the  November  1984  election. 
Hence,  submission  of  this  matter  in  June,  in  the  event  it 
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qualifies,  would  not  delay  or  detract  from  the  intended  results. 
The  Board  has  broad  discretion  to  submit  the  matter  when  it 
chooses,,  provided  that  it  exercises  its  discretion  in  such  a 
manner  as  not  to  frustrate  the  purposes  of  the  initiative. 
Submitting  it  in  June  would  insure  that  question  would  be 
resolved  well  in  advance  of  the  earliest  filing  dates  for  offices 
of  those  supervisors  standing  for  election  on  November  11,  1984. 

Respectfully  submitted. 


3urk  E.  DelventhiL 
)eputy  City  Attorney 
APPROVED : 


GEORGE  AGNOSTj 
City  Attorney 


7245C 


Cify  and  County  of  San  Francisco:  ^«. 

Office  of  City  Attorney 

C»org*  Agnett, 
City  AHornvy 
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SUBJECT:         ^^3^^^^y  °f  Using  Park  Land,  Owned  by  the  City 

and  County  of  San  Francisco,  for  Public  Parking 

REQUESTED  BY:    Hon.  Quentin  L.  Kopp 

Board  of  Supervisors  DOCUIViEMTS  DEPT 

PREPARED  BY:     Burk  E.  Delventhal  ,,.,,  ,  ,  ..qq 

Thomas  J.  Owen  NOV  1  4  1983 

Deputy  City  Attorneys  S.,.  r-KAfsicisco 

P"   ••  f'^    '  IRRAPY 
QUESTION   PRESFKTTFn 

CONCLUSION 

Commission  under  7.403  of  thl  Ch^trlr-   t^l  .^""^  ^^""^ 

space  under  any  par^L^^'pub^L^pL^  ^^lot^  o^fLrthe^'^^' 
??rorJ°-  ^'^'  '^°^  ^"  ^^y  mfterial^espe^t  or  degree  detract  fr 
the  original  purpose  to  which  said  park  was  dedica?ld 
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ANALYSIS 

All  park  properties  of  the  City  and  County  of  San  Francisco 
have  been  placed  under  the  jurisdiction  of  the  Recreation  and 
Park  Commission.   The  Commission  has  a  duty  to  promote  and  foster 
a  program  providing  for  organized  public  recreation  of  the 
highest  standards.   San  Francisco  Charter  Section  3.552.   All 
properties  under  the  jurisdiction  of  the  Recreation  and  Park 
Commission  must  be  devoted  to  public  recreational  and  park 
purposes.  Hence,  as  a  general  proposition,  the  Recreation  and 
Park  Commission  may  not  determine  to  use  public  park  property  for 
parking  lots  simply  because  the  parking  lot  is  the  most 
beneficial  use  of  the  property  either  in  terms  of  furnishing 
revenue  for  the  Recreation  and  Park  Commission  or  in  terms  of 
convenience  to  the  community. 

As  urban  development  has  intensified,  public  parks  have 
become  an  increasingly  scarce  and  overburdened  resource.   It  is 
unlikely  today  that  any  court  would  allow  a  parking  lot  to  be 
built  on  a  park  property  unless  there  were  some  corresponding, 
significant  benefit  to  the  park.  However,  to  the  extent  that 
parking  facilities  are  necessary  for,  ancillary  to  or  promote  a 
better  access  to  and  use  of  public  park  properties,  then  the 
Recreation  and  Park  Commission  may  determine  to  use  some  of  the 
property  under  its  jurisdiction  for  public  parking. 

If  the  proposed  project  does  not  directly  promote 
recreational  use  of  the  property,  it  will  not  be  allowed  if  it 
will  withdraw  from  public  use  a  substantial  portion  of  the  park. 
Thus,  the  following  uses  have  been  held  unlawful: 

—  a  school  (McCol lough  v.  Board  of  Education 
(1876)  51  Cal.  48); 

—  a  town  hall  and  jail  (Kelly  v.  Town  of 
Hayward  (1923)  192  Cal.  242); 

—  a  street  which  would  withdraw  sixty  percent 
of  the  park  (Hall  v.  Fairchild-Gilmore-Wilton  Co. 
(1924)  66  Cal.App.  615);  and, 

—  a  street  which  would  result  in  material 
defacement  of  park  property  (Olmstead  v.  City  of 
San  Diego  (1932)  124  Cal.App.  14). 
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See  also  Spires  v.  City  of  Los  Angeles  (1906)  150  Cal.  64 
(holding  that  a  library  was  consistent  with  park  purposes  but 
that  the  library  could  not  be  used  for  general  municipal 
administrative  purposes  and  stating,  in  dictum,  that  a  city  hall 
fire  station,  hospital  or  jail  would  be  prohibited  as 
inconsistent  with  park  purposes).   1/ 

A  different  principle  applies,  however,  to  subsurface 
parking  facilities.  San  Francisco  Charter  Section  7.403(b) 
provides  in  relevant  part, 

.  .  .  The  commission  may  lease  to  the  highest 
responsible  bidder  for  a  term  of  not  to  exceed 
fifty  years  and  upon  such  other  terms  and 
conditions  as  it  may  determine,  subsurface  space 
under  any  public  park  or  square  and  the  right  and 
privilege  to  conduct  and  operate  therein  a  public 
automobile  parking  station,  provided  that  the 
said  construction,  when  completed,  and  the 
operation  will  not  be,  in  any  material  respect  or 
degree,  detrimental  to  the  original  purpose  for 
which  said  park  or  square  was  dedicated  or  in 
contravention  of  the  conditions  of  any  grant 
\inder  which  said  park  or  square  might  have  been 
received.   The  revenues  derived  from  any  such 
lease  shall  be  credited  to  the  recreation  and 
park  department  funds. 

Therefore,  under  certain  circumstances,  the  Charter 
authorizes  the  Recreation  and  Park  Commission  to  lease  the 
subsurface  space  under  a  park  for  a  public  parking  lot,  provided 
that  said  use  does  not  materially  interfere  with  or  detract  from 
the  basic  use  of  the  property  as  a  park. 


1/  In  San  Francisco  City  Attorney  Opinion  No.  50-110,  this 
office  opined  that  public  park  property  may  not  be  used  for  a 
parking  lot.   The  proposal  under  consideration  therein  called  for 
the  total  discontinuance  of  the  use  of  Colunibia  Park  for 
recreational  purposes.   This  office  advised  that  park  property 
may  not  be  sold  or  abandoned  absent  compliance  with  relevant 
state  and  charter  law.   This  earlier  opinion  does  not  address  the 
instant  situation  wherein  use  of  a  portion  of  a  park  is  ancillary 
to  or  supportive  of  a  public  recreational  facility. 


OPINION  NO.   83  -  65 


Quentin  L.  Kopp 


November  2,  1983 


CONCLUSION 

You  are  therefore  advised  that  public  park  land  owned  by 
the  City  and  County  of  San  Francisco  may  be  used  for  the  purposes 
of  a  public  parking  lot,  provided  that  the  use  is  ancillary  to  or 
supportive  of  a  public  recreational  facility.  You  are  also 
advised  that  the  Recreation  and  Park  Commission  may,  under 
Charter  Section  7.403,  lease  subsurface  space  under  any  park  for 
a  public  parking  lot  provided  the  operation  will  not  in  any 
material  respect  or  degree  detract  from  the  original  purpose  to 
which  said  park  was  dedicated. 


APPROVED 


GEORGE  AGNOST,  City  Attorney 
7023C 


Respectfully  submitted, 

GEORGE  AGNOST 
attorney 


iurki:.  Delvenxhal 
Deputy  City  Attorney 

Thomas  iXowen 
Deputy  City  Attorney 
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1.  Are  there  any  constitutional  guarantees  which  prohibit 
the  forcible  extraction  of  blood  from  those  arrested  for  drunk 
dr  iving? 

2.  Does  Vehicle  Code  Section  13353,  which  provides  for 
automatic  suspension  of  the  driver's  license  of  any  person  who 
refuses  to  submit  to  a  blood  test,  preclude  the  forced  extraction 
of  blood? 

CONCLUSION 

The  forcible  taking  of  blood  from  persons  arrested  for 
violation  of  drunk  driving  statutes  is  constitutional  and  is  not 
precluded  by  Vehicle  Code  Section  13353,  provided  that  the 
arresting  officer  has  reason  to  believe  that  the  person  is 
intoxicated,  provided  that  the  person  has  been  lawfully  arrested 
by  such  officer  and  provided  that  the  test  is  administered  in  a 
reasonable,  medically  approved  manner. 

INTRODUCTION 

Earlier  this  year,  you  advised  this  office  that  some 
problems  have  arisen  concerning  the  administration  of  blood  tests 
for  intoxication  on  persons  arrested  for  drunken  driving  and 
brought  to  Department  of  Public  Health  facilities  by  the  police. 
You  stated  that  medical  personnel  have  expressed  ethical 
reservations  about  performing  the  test  against  an  arrestee's 
consent,  especially  where  the  procedure  does  not  involve  medical 
treatment.   Essentially,  you  have  asked  us  whether  an  arrestee 
may  be  forced  to  submit  to  a  test  if  he  or  she  refuses 
voluntarily  to  take  one. 

We  have  concluded  that  an  arrestee  may  be  forced  to  submit 
to  a  blood  test  for  alcohol  content,  provided  certain  conditions 
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are  met.  The  law  on  the  subject  of  drunk  drivers  is  voluminous. 
Many  issues  have  been  raised.  In  the  analysis  which  follows,  we 
have  tried  to  focus  on  the  basic  questions  you  posed. 

ANALYSIS 

The  Current  Code  Sections 


California  Vehicle  Code  Section  23152  provides  in  pertinent 


part : 


(a)  It  is  unlawful  for  any  person  who  is 
under  the  influence  of  an  alcoholic  beverage  .  . 
.  to  drive  a  vehicle. 

(b)  It  is  unlawful  for  any  person  who  has 
0.10  percent  or  more,  by  weight,  of  alcohol  in 
his  or  her  blood  to  drive  a  vehicle. 

For  purposes  of  this  subdivision,  percent,  by 
weight,  of  alcohol  shall  be  based  upon  grams  of 
alcohol  per  100  milliliters  of  blood. 

In  any  prosecution  under  this  subdivision,  it 
is  a  rebuttable  presumption  that  the  person  had 
0.10  percent  or  more,  by  weight,  of  alcohol  in 
his  or  her  blood  at  the  time  of  driving  the 
vehicle  if  the  person  had  0.10  percent  or  more, 
by  weight,  of  alcohol  in  his  or  her  blood  at  the 
time  of  the  performance  of  a  chemical  test  within 
three  hours  after  the  driving. 

And  Vehicle  Code  Section  23153  provides  in  relevant  part: 

(a)  It  is  unlawful  for  any  person,  while 
under  the  influence  of  an  alcoholic  beverage  .  . 

.  to  drive  a  vehicle  and,  when  so  driving,  do  any 
act  forbidden  by  law  or  neglect  any  duty  imposed 
by  law  in  the  driving  of  the  vehicle,  which  act 
or  neglect  proximately  causes  death  or  bodily 
injury  to  any  person  other  than  the  driver. 

(b)  It  is  unlawful  for  any  person,  while 
having  0.10  percent  or  more,  by  weight,  of 
alcohol  in  his  or  her  blood  to  drive  a  vehicle 
and,  when  so  driving,  proximately  causes  [sic] 
death  or  bodily  injury  to  any  person  other  than 
the  driver . 
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For  purposes  of  this  subdivision,  percent,  by 
weight,  of  alcohol  shall  be  based  upon  grams  of 
alcohol  per  100  milliliters  of  blood. 

In  any  prosecution  under  this  subdivision,  it 
is  a  rebuttable  presumption  that  the  person  had 
0.10  percent  or  more,  by  weight,  of  alcohol  in 
his  or  her  blood  at  the  time  of  driving  the 
vehicle  if  the  person  had  0.10  percent  or  more, 
by  weight,  of  alcohol  in  his  or  her  blood  at  the 
time  of  the  performance  of  a  chemical  test  within 
three  hours  after  the  driving. 

Vehicle  Code  Section  13353,  the  so-called  "implied 
consent  statute",  provides  in  pertinent  part: 

(a) (1)   Any  person  who  drives  a  motor  vehicle 
.  .  .  shall  be  deemed  to  have  given  his  or  her 
consent  to  chemical  testing  of  his  or  her  blood, 
breath  or  urine  for  the  purpose  of  determining 
the  alcholic  content  of  his  or  her  blood  ...  if 
lawfully  arrested  for  any  offense  allegedly 
committed  in  violation  of  Section  23152  or 
Section  23153.  ... 

Section  13353(a)(1)  further  provides  that  the  testing 
shall  be  incidental  to  a  lawful  arrest  and  administered  at  the 
direction  of  a  peace  officer  having  reasonable  cause  to  believe 
that  the  person  was  driving  a  motor  vehicle  in  violation  of 
Section  23152  or  23153.   The  person  shall  be  told  that  failure  to 
submit  to,  or  to  complete,  the  required  chemical  testing  will 
result  in  the  suspension  of  his  or  her  driving  privilege  for  six 
months,  or  for  a  year  if  the  person  has,  within  the  last  five 
years,  been  convicted  of  a  violation  of  Section  23152  or  23153. 


Section  13353  (a)  (2)  (A 
lawfully  arrested  for  driving 
beverage  shall  have  a  choice  o 
or  her  blood,  breath  or  urine, 
the  officer  that  he  or  she  has 
incapable,  or  states  that  he  o 
any  chosen  test,  the  arrestee 
to  and  completing  any  of  the  r 
shall  be  advised  by  the  office 


)  then  provides  that  a  person 
under  the  influence  of  an  alcoholic 
f  whether  the  test  shall  be  of  his 
The  person  shall  be  advised  by 
such  a  choice.   If  the  arrestee  is 
r  she  is  incapable,  of  completing 
shall  have  the  choice  of  submitting 
emaining  tests  or  test.   The  person 
r  that  he  or  she  has  such  a  choice. 


Section  13353(a)(2)(B)  concerns  the  chemical  testing  of 
persons  lawfully  arrested  for  driving  under  the  influence  of  any 
drug  or  the  combined  influence  of  an  alcoholic  beverage  and  any 
drug  • 


Section  13353(a)  (3)  provides  that,  when  a  lawfully 
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arrested  person  needs  medical  treatment  and  is  transported  to  a 
medical  facility  where  it  is  not  feasible  to  administer  a 
particular  test  of,  or  to  obtain  a  particular  sample  of,  blood, 
breath  or  urine,  the  person  shall  have  the  choice  of  those  tests 
available  at  the  facilty.   The  officer  shall  advise  the  person 
that  the  choice  of  tests  is  limited  to  those  available  and  shall 
advise  which  tests  are  available. 

Section  13353(a)(4)  provides  that  the  officer  shall  also 
advise  the  person  that  he  or  she  does  not  have  the  right  to  have 
an  attorney  present  before  stating  whether  he  or  she  will  submit 
to  a  test  or  tests,  before  deciding  which  test  or  tests  to  take, 
or  during  the  administration^ of  the  test  or  tests.   The  person 
shall  further  be  advised  by  the  officer  that  refusal  to  submit  to 
a  test  or  tests  may  be  used  against  him  or  her  in  a  court  of  law. 

Section  13353(b)  provides  that,  when  a  person  refuses  an 
officer's  request  to  submit  to,  or  to  complete,  a  chemical  test 
or  tests,  the  officer  submits  to  the  department  of  motor  vehicles 
on  a  form  provided  by  the  department  a  sworn  statement  that  there 
was  reasonable  cause  to  believe  that  the  person  had  been  driving 
in  violation  of  Section  23152  or  23153  and  that  the  person 
refused  to  submit  to,  or  did  not  complete,  a  test  or  tests.   The 
department  shall  then  notify  the  arrestee  that  his  or  her  license 
shall  be  suspended. 

The  person  may  then  request  a  hearing.   The  hearing  is 
confined  to  the  issues  of  whether  the  peace  officer  had 
reasonable  cause  to  believe  that  the  person  was  driving  in 
violation  of  Section  23152  or  23153,  whether  the  person  was 
placed  under  arrest,  whether  the  person  refused  to  submit  to,  or 
did  not  complete,  the  test  or  tests  requested  by  the  officer,  and 
whether  those  persons  who  were  capable  of  refusing  had  been  told 
that  their  driving  privilege  would  be  suspended  upon  refusal. 
Section  13353  (c)  (1)  . 

Section  13353(c)  (2)  concerns  the  time  and  place  of  the 
hearing.   Section  13353(c)  (3)  concerns  the  time  at  v-/hich  the 
suspension  takes  effect. 


Section  13353(d)  exempts  from  the  required  blood  test 
persons  afflicted  with  hemophilia.   Section  13353(e)  exempts  from 
the  required  blood  test  persons  afflicted  with  a  heart  condition 
who  are  using  an  anticoagulant. 

Finally,  Section  13353(f)  provides  that  when  a  person 
lawfully  arrested  for  a  violation  of  Section  23152  or  23153 
requests  a  test  of  his  or  her  blood,  breath  or  urine,  the  peace 
officer  shall  have  the  test  performed. 
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Vehicle  Code  Section  13354  is  also  pertinent,  and  we 
summarize  its  contents.   Only  a  physician,  registered  nurse, 
licensed  vocational  nurse,  duly  licensed  clinical  laboratory 
technologist  or  clinical  laboratory  bioanlayst,  or  certified 
paramedic  acting  at  the  request  of  a  peace  officer  may  withdraw 
blood  for  the  purpose  of  determining  the  alcoholic  content 
therein. 

The  person  tested  may,  at  his  or  her  own  expense,  have  a 
person  of  his  or  her  own  choosing  administer  a  test  in  addition 
to  any  test  administered  at  the  direction  of  a  peace  officer. 
The  failure  or  inability  to  obtain  an  additional  test  does  not 
preclude  admitting  into  evidence  the  test  made  at  the  direction 
of  a  peace  officer.   Full  information  concerning  the  latter  shall 
be  made  available  to  the  person  tested  or  to  his  or  her  attorney 
upon  request. 

Notwithstanding  any  other  provision  of  law,  no 
authorized  person  and  no  facility  employing  or  utilizing  the 
services  of  such  person  shall  incur  any  civil  or  criminal 
liability  as  a  result  of  the  administering  of  a  blood  test  in  a 
reasonable  manner  in  a  hospital,  medical  laboratory  or  medical 
clinic  environment,  according  to  accepted  medical  practices, 
without  violence  by  the  person  administering  the  test,  and  when 
requested  in  writing  by  a  peace  officer  to  administer  such  test. 
Consent,  waiver  of  liability,  or  the  offering  to,  acceptance  by 
or  refusal  of.  consent  or  waiver  of  liability  by  the  person  on 
whom  such  a  test  is  administered  is  not  an  issue  relevant  to  the 
immunity  of  liability  for  medical  personnel  or  the  medical 
facility. 

History  of  the  Implied  Consent  Statute 

When  it  was  first  enacted  in  1966,  the  implied  consent 
statute  provided  that  any  person  who  drove  a  motor  vehicle  upon  a 
highway  was  deemed  to  have  given  his  or  her  consent  to  a  chemical 
test  of  blood,  breath  or  urine  if  lawfully  arrested  for  any 
offense  allegedly  committed  while  driving  under  the  influence  of 
intoxicating  liquor.   The  test  was  to  be  incidental  to  a  lawful 
arrest  and  administered  at  the  direction  of  a  peace  officer 
having  reasonable  cause  to  believe  such  person  was  driving  a 
motor  vehicle  upon  a  highway  while  under  the  influence  of 
alcohol.   The  person  had  to  be  told  that  failure  to  submit  to  a 
chemical  test  would  result  in  suspension  of  his  or  her  license 
for  a  period  of  six  months.   The  person  was  to  have  a  choice 
whether  the  test  would  be  of  blood,  breath  or  urine.   Any  person 
who  was  dead,  unconscious  or  otherwise  incapable  of  refusal  was 
deemed  not  to  have  withdrawn  his  or  her  consent  and  the  test 
could  be  administered  whether  or  not  the  person  was  told  that 
failure  to  submit  would  result  in  suspension  of  his  or  her 
license.   When  a  person  refused  an  officer's  request  to  submit  to 
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a  chemical  test,  the  officer  sent  a  sworn  statement  to  the 
department  of  motor  vehicles.   The  statement  attested  to  the 
reasonable  cause  to  believe  that  the  person  had  been  driving  a 
motor  vehicle  upon  a  highway  while  intoxicated  and  to  the  refusal 
to  submit  to  a  test  upon  request.   The  department  then  notified 
the  driver  that  his  or  her  license  would  be  suspended.   Upon 
receipt  of  a  timely  request  from  the  driver  for  a  hearing,  the 
department  would  then  determine  whether  there  had  been  reasonable 
cause  to  believe  a  violation  had  occurred,  whether  the  person  had 
been  placed  under  arrest,  whether  there  had  been  a  refusal  to 
submit  to  a  test,  and  whether  those  persons  capable  of  refusal 
had  been  told  the  consquences  of  their  refusal.   Persons 
afflicted  with  hemophilia  and  heart  conditions  were  exempted  from 
the  blood  test.   If  an  arrestee  requested  a  chemical  test,  the 
officer  had  to  have  the  test  performed. 

As  originally  enacted,  Section  13354  provided  that  only 
a  physician,  registered  nurse,  duly  licensed  clinical  laboratory 
technologist  or  clinical  laboratory  technician  acting  at  the 
request  of  a  peace  officer  could  withdraw  blood  for  the  purpose 
of  determining  the  alcoholic  content  therein.   The  person  tested 
could,  at  his  or  her  own  expense,  have  an  additional  test  made. 
Failure  or  inability  to  obtain  an  additional  test  did  not 
preclude  admitting  into  evidence  the  test  made  at  the  request  of 
a  peace  officer.   Full  information  regarding  the  latter  test  was 
to  be  made  available  to  the  person  tested  or  to  his  or  her 
attorney  upon-  request .   No  authorized  person  would  incur  any 
civil  or  criminal  liability  "as  a  result  of  the  proper 
administering  of  a  blood  test"  when  requested  in  writing  by  a 
peace  officer  to  administer  such  a  test. 

As  can  be  seen  from  the  above  review,  the  basic  concept 
of  the  implied  consent  statute  and  its  companion  measure.  Section 
13354,  has  not  changed.   However,  actual  experience  with  the  law 
and  issues  arising  therefrom  through  the  appellate  courts  have 
evoked  certain  changes.   For  example.  Section  13353  has  been 
expanded  to  cover  drivers  even  when  not  upon  the  public  highways 
and  drivers  under  the  influence  of  drugs  alone  or  in  combination 
with  alcohol.   The  arresting  officer  must  advise  the  driver  of 
many  more  aspects  of  the  law.   However,  the  arrestee  must  not 
only  submit  to,  but  must  also  complete,  a  chemical  test  or 
tests.   Section  13354  has  expanded  the  classes  of  persons 
authorized  to  administer  a  blood  test  and  has  increased  exemption 
from  civil  or  criminal  liability  for  the  administration  of  a 
blood  test,  while  clarifying  the  circumstances  in  which  liability 
applies. 

Forcible  Taking  of  Blood  Before  the  Implied  Consent  Law 

Vehicle  Code  Section  13353  was  not  enacted  until  1966. 
Convictions  of  persons  thought  to  be  driving  while  under  the 
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influence  of  alcohol  were  originally  difficult  to  obtain,  mainly 
because  there  was  no  objective  test  available.   The  discovery  of 
the  relationship  between  the  amount  of  alcohol  in  the  blood  and 
the  degree  of  intoxication  offered  a  solution  to  law  enforcement 
agencies.   Although  doubts  were  raised  as  to  the  infallibility  of 
the  blood  test,  the  test  offered  a  reasonably  reliable  indication 
of  a  subject's  sobriety,  and  the  result  of  a  test,  along  with  the 
usual  evidence  concerning  intoxication  (the  observations  of 
witnesses,  including  police  officers),  was  generally  held 
admissible  in  evidence.   Annot.,  "Suspension  or  Revocation  of 
Driver's  License  for  Refusal  to  Take  Sobriety  Test,"  88  A.L.R.2d 
1064,  1066 


By  this  time,  blood  tests  were  increasingly  common  in 
the  everyday  lives  of  the  American  people.   Blood  tests  were,  for 
example,  routinely  associated  with  induction  into  military 
service  and  with  applications  for  a  marriage  license.   People  v. 
Haeussler  (1953)  41  Cal.2d  252,  260,  260  P. 2d  8.   And,  by  1957, 
blood  tests  were  used  in  47  states  to  determine  the  intoxication 
level  of  drivers.   In  23  states,  such  blood  tests  were  admin  - 
istered  under  statutory  authority;  in  other  states  -  including 
California  -  the  tests  were  administered  without  statutory 
authority  but  with  court  approval,  and  in  still  other  states, 
blood  tests  to  determine  drivers'  intoxication  were  accepted 
practice  not  only  without  statutory  authority  but  also  without 
any  challenge  in  the  courts.   Breithaupt  v.  Abram  (1957)  352  U.S. 
432,  436  fn.  3,  1  L.Ed. 2d  448,  77  S.Ct.  408.   In  that  case,  blood 
was  withdrawn  from  an  unconscious  driver  while  he  was  in  an 
emergency  room.   The  fact  that  the  blood  was  taken  without 
conscious  consent  did  not  disturb  the  United  States  Supreme 
Court,  which  stated  at  352  U.S.  436  f n .  2: 

It  might  be  a  fair  assumption  that  a  driver 
on  the  highways,  in  obedience  to  a  policy  of  the 
State,  would  consent  to  have  a  blood  test  made  as 
a  part  of  a  sensible  and  civilized  system 
protecting  himself  as  well  as  other  citizens  not 
only  from  the  hazards  of  the  road  due  to  drunken 
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driving,  but  also  from  some  use  of  dubious  lay 
testimony. 

The  key  cases  which  predate  the  passage  of  California's 
implied  consent  law  refer  to  Rochin  v.  California  (1952)  342  U.S. 
165,  96  L.Ed.  183,  72  S.Ct.  205,  25  A.L.R.2d  1396.   In  that  case, 
police  officers  illegally  entered  the  home  of  Rochin,  whom  they 
suspected  of  selling  narcotics.   Rochin  thereupon  swallowed  two 
capsules.   He  was  taken  to  a  hospital,  where  a  physician  was 
directed  to  administer  an  emetic  through  a  tube  into  his 
stomach.   The  procedure  was  carried  out  against  Rochin 's  will. 
The  capsules  thus  recovered  proved  to  be  morphine.   Primarily  on 
the  basis  of  this  evidence,  Rochin  was  convicted  of  illegal  drug 
possession.   The  United  States  Supreme  Court  reversed  the 
conviction,  the  majority  basing  its  decision  on  the  ground  that 
the  due  process  clause  of  the  Fourteenth  Amendment  had  been 
violated  in  that  the  methods  employed  to  obtain  the  evidence 
offended  "a  sense  of  justice". 

In  People  v.  Haeussler,  supra ,  Mrs.  Haeussler  was  driving  a 
car  which  collided  with  another  car;  one  person  was  killed  and 
three  people  were  injured.   While  Mrs.  Haeussler  was  unconscious 
in  the  emergency  room,  blood  was  withdrawn  and  the  alcohol 
content  was  determined.   Testimony  concerning  the  results  was 
admitted  into  evidence  at  her  trial,  and  she  was  convicted  of 
vehicular  manslaughter  and  driving  under  the  influence  of 
alcohol.   Seeking  reversal  of  these  convictions,  Mrs.  Haeussler 
contended  that  her  constitutional  privilege  against  self  - 
incrimination  had  been  violated  and  that,  like  Rochin,  she  had 
been  denied  due  process  of  law.   The  California  Supreme  Court  did 
not  agree. 

The  court  held,  at  41  Cal.2d  257,  that  Mrs.  Haeussler's 
privilege  against  self  -  incrimination  had  not  been  violated 
because  the  privilege  related  only  to  testimonial  compulsion  and 
not  to  real  evidence  of  the  ultimate  fact  in  issue  -  her  physical 
condition.   Numerous  authorities  were  cited  in  support  of  this 
conclusion,  including  those  based  on  analogous  factual  situations 
such  as  removing  defendant's  shoes  to  match  footprints,  placing 
defendant's  foot  in  a  footprint  at  the  scene  of  a  crime,  taking 
scrapings  from  beneath  accused's  fingernails,  removing 
defendant's  clothing  for  comparisons  and  tests,  giving  accused  an 
enema  to  recover  swallowed  jewelry,  and  taking  fingerprints  of 
the  accused. 

At  41  Cal.2d  260,  the  California  Supreme  Court  also  held 
that  the  taking  of  blood  in  a  medically  approved  manner  does  not 
constitute  brutality  or  shock  the  conscience  and  therefore  does 
not  constitute  denial  of  due  process  of  law.   The  court 
contrasted  the  facts  before  it  with  those  in  the  Rochin  case. 
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In  Breithaupt  v.  Abram,  supra ,  Breithaupt  was  driving  a 
pickup  truck  on  a  New  Mexico  highway  and  collided  with  a 
passenger  car.   Three  occupants  of  the  car  were  killed; 
Breithaupt  was  seriously  injured.   An  almost  empty  whisKey  bottle 
was  found  in  the  glove  compartment,  and  his  breath  smelled  of 
liquor.   While  he  was  unconscious  in  the  emergency  room,  blood 
was  withdrawn  and  analyzed.   Breithaupt  was  thereafter  charged 
with  involuntary  manslaughter,  the  results  of  the  blood  test  were 
admitted  into  evidence  at  trial,  and  he  was  convicted.   He  argued 
to  the  United  States  Supreme  Court  that  the  taking  of  his  blood 
violated  the  Fourth  Amendment  guarantee  against  unreasonable 
search  and  seizure,  the  Fifth  Amendment  guarantee  aginst  self  - 
incrimination  and  the  due  process  clause  of  the  Fourteenth 
Amendment . 

The  court  quickly  disposed  of  the  Fourth  and  Fifth 
Amendment  arguments  (352  U.S.  434)  and  then  wrestled  with  the 
contention  that,  as  in  Rochin's  case,  a  "sense  of  justice"  had 
been  offended  {id_.  ,    435  et  seq.).   In  so  doing,  the  court  found 
that  the  absence  of  conscious  consent  to  the  blood  test  was  not 
in  itself  violative  of  the  due  process.   Here  the  court  commented 
on  the  "fair  assumption"  that  a  driver  would  want  to  have  a  blood 
test.   The  court  also  noted  the  routine  use  of  blood  tests  in 
everyday  life,  including  its  use  in  47  states  to  determine 
drivers'  intoxication.   That  a  physician  withdrew  the  blood  and 
that  a  laboratory  technician  made  the  analysis  was  a  further 
point  in  favor  of  the  whole  procedure's  falling  within  the  limits 
of  due  process.   Finally,  the  court  considered  the  scientific 
accuracy  of  the  test  and  its  relationship  to  an  important  matter 
of  public  safety,  concluding  i_d.  ,  439  -  440: 

As  against  the  right  of  an  individual  that  his 
person  be  held  inviolable,  even  against  so  slight  an 
intrusion  as  is  involved  in  applying  a  blood  test  of 
the  kind  to  which  millions  of  Americans  submit  as  a 
matter  of  course  nearly  every  day,  must  be  set  the 
interests  of  society  in  the  scientific  determination 
of  intoxication,  one  of  the  great  causes  of  the 
mortal  hazards  of  the  road.   And  the  more  so  since 
the  test  likewise  may  establish  innocence,  thus 
affording  protection  against  the  treachery  of 
judgment  based  on  one  or  more  of  the  senses. 
Furthermore,  since  our  criminal  law  is  to  no  small 
extent  justified  by  the  assumption  of  deterrence, 
the  individual's  right  to  immunity  from  such 
invasion  of  the  body  as  is  involved  in  a  properly 
safeguarded  blood  test  is  far  outweighed  by  the 
value  of  its  deterrent  effect  due  to  public 
realization  that  the  issue  of  driving  while  under 
the  influence  of  alcohol  can  often  by  this  method  be 
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taken  out  of  the  confusion  of  conflicting 
contentions . 

In  People  v.  Duroncelay  (1957)  48  Cal.2d  766,  312  P. 2d  690, 
Duroncelay  was  involved  in  a  one  -  car  accident,  injuring  himself 
and  one  of  his  passengers.   A  wine  bottle  and  beer  cans  were 
found  in  the  car  and  the  men's  breath  smelled  of  alcohol.   At  the 
hospital,  Duroncelay  was  conscious  but  blood  was  withdrawn  and 
analyzed  without  his  consent.   He  was  subsequently  convicted  of  a 
felony  for  driving  under  the  influence  and  causing  a  personal 
injury. 

The  California  Supreme  Court,  relying  on  Haeussler  and 
Breithaupt ,  quickly  settled  the  contentions  concerning  the 
privilege  against  self  -  incrimination  and  offending  a  sense  of 
justice  (48  Cal.2d  770).   It  then  examined  the  question  whether 
Duroncelay  had  been  subjected  to  an  unreasonable  search  and 
seizure  in  violation  of  his  constitutional  rights  (id_.  ,  771  et 
seq.).   The  court  concluded,  id^.  ,  772: 

.  .  .  The  extraction  of  blood  for  testing 
purposes  is,  of  course,  an  experience  which,  every 
day,  many  undergo  without  hardship  or  ill  effects. 
When  this  fact,  together  with  the  scientific 
reliability  of  blood  alcohol  tests  in  establishing 
guilt  or  innocence,  is  considered  in  the  light  of 
the  imperative  public  interest  involved,  the  taking 
of  a  sample  for  such  a  test  without  consent  cannot 
be  regarded  as  an  unreasonable  search  and  seizure 
where,  as  here,  the  extraction  is  made  in  a 
medically  approved  manner  and  is  incident  to  the 
lawful  arrest  of  one  who  is  reasonably  believed  to 
have  violated  section  501  of  the  Vehicle  Code. 

Also  prior  to  the  enactment  of  Vehicle  Code  Section  13353, 
Armando  Schmerber  was  involved  in  an  automobile  accident  and 
arrested  for  drunken  driving.   After  the  arrest  and  while  he  was 
at  the  hospital  receiving  treatment  for  his  injuries,  a  blood 
sample  was  withdrawn  by  a  physician  at  the  direction  of  a  police 
officer.   A  search  warrant  was  not  obtained,  and  Schmerber 
refused,  on  the  advice  of  counsel,  to  consent  to  the  blood  test. 
The  results  of  the  test  were  admitted  into  evidence  at  trial  over 
Schmerber 's  objections  that  the  compulsory  blood  test  and  the 
admission  thereof  into  evidence  violated  his  guarantee  against 
unreasonable  search  and  seizure  under  the  Fourth  Amendment,  his 
privilege  against  self  -  incrimination  under  the  Fifth  Amendment, 
his  right  to  counsel  under  the  Sixth  Amendement,  and  his  right  to 
due  process  of  law  under  the  Fourteenth  Amendment,  insofar  as 
such  rights  were  applied  to  the  states  by  the  Fourteenth 
Amendment.   Schmerber  was  convicted  by  the  trial  court,  and  the 
conviction  was  upheld  by  the  United  States  Supreme  Court  in 
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Schmerber  v.  State  of  California  (1966)  384  U.S.  757,  16  L.Ed. 2d 
908,  86  S.Ct.  1826. 

The  court  rejected  all  of  defendant's  constitutional 
claims.   Like  the  California  Supreme  Court  in  Duroncelay ,  the 
nation's  supreme  court  concluded  that  there  was  no  bar  to  a 
compulsory  blood  test  provided  that  the  test  was  done  in  a 
medically  approved  manner,  incident  to  a  lawful  arrest,  and  based 
on  the  reasonable  belief  that  a  person  was  intoxicated. 

The  unique  questions  in  the  Schmerber  decision  were  whetner 
the  blood  test  could  be  done  without  the  presence  of  counsel  and  . 
without  a  search  warrant.   As  to  the  first  question,  the  court 
reasoned  that  counsel  need  be  present  only  if  the  privilege 
against  self  -  incrimination  applied.   Since  it  did  not,  there 
was  no  right  to  have  counsel  (384  U.S.  765).   As  to  the  second 
question,  the  court  reasoned  that  the  necessity  to  obtain  a 
search  warrant  before  taking  a  blood  sample  from  one  suspected  of 
drunk  driving  would  amount  to  the  destruction  of  evidence.   In 
the  time  required  to  get  the  warrant,  the  level  of  alcohol  in  the 
blood  would  necessarily  lessen  (id.  ,  770-771)  . 

We  have  reviewed  the  law  prior  to  the  1966  passage  of 
California's  implied  consent  statute  to  show  that  the  use  of 
blood  tests  on  suspected  drunk  drivers,  without  their  conscious 
consent  and/or  in  spite  of  their  implied  or  explicit  refusal  to 
consent,  without  presence  of  counsel  and  without  a  search 
warrant,  was  common  practice  in  this  (and  other)  state  (s)  and  was 
considered  constitutional,  provided  there  was  a  reasonable  basis 
for  believing  the  driver  was  drunk,  the  person  was  lawfully 
arrested  and  the  extraction  of  blood  was  made  in  a  medically 
approved  manner.   The  next  question  to  consider  is  whether  the 
passage  of  the  implied  consent  statute  raised  new  constitutional 
questions  and/or  precluded  the  taking  of  a  blood  sample  when 
consent  was  not  given.   Fortunately,  there  is  no  lack  of  case  law 
concerning  various  aspects  of  Vehicle  Code  Section  13353. 

Constitutionality  of  the  Implied  Consent  Law 

In  Hernandez  v.  Department  of  Motor  Vehicles  (1981)  30 
Cal.3d  70,  177  Cal.Rptr.  566,  634  P. 2d  917,  the  California 
Supreme  Court  noted  that  past  decisions  of  various  state  courts 
had  upheld  the  constitutionality  of  Section  13353  against  claims 
that  the  statute  (1)  violated  the  driver's  privilege  against 
self-incrimination,  (2)  authorized  an  unreasonable  search  and 
seizure,  (3)  denied  equal  protection  of  the  laws  to  one  class  of 
persons  or  another,  and  (4)  failed  to  satisfy  procedural  due 
process  requirements.   In  this  case,  the  court  upheld  the 
constitutionality  of  Section  13353  against  a  claim  that  it  failed 
to  satisfy  substantive  due  process  requirements. 
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Thus  there  can  be  little  doubt  that  the  California  implied 
consent  statute  itself  is  constitutional.   The  only  remaining 
question  is  whether  the  implied  consent  statute  precludes  the 
taking  of  a  blood  sample  when  consent  is  not  given. 

Forcible  Extraction  of  Blood  After  the  Implied  Consent  Law 

The  California  Court  of  Appeal  recently  summarized  the 
purposes  of  Section  13353  as  follows: 

Section  13353  was  enacted  to  fulfill  the  need 
for  a  fair,  efficient  and  accurate  system  of 
detection  and  prevention  of  drunken  driving. 
[Citations.]   The  immediate  purpose  of  section  13353 
is  to  enable  the  police  to  obtain  the  best  evidence 
of  an  arrestee's  level  of  intoxication  at  the  time 
of  arrest.   [Citations.]   In  order  to  obtain 
evidence  with  probative  value,  it  is  necessary  to 
administer  the  test  as  soon  as  possible  after  the 
arrest  -  before  the  intoxicating  effect  of  the 
alcohol  diminishes.   [Citations.]   The  long  range 
purpose  is  to  deter  intoxicated  persons  from  driving 
on  the  highways.   [Citations.] 

The  Legislature  also  intended  the  statute  to 
"obviate  incidents  of  violence  that  may  be  expected 
when  a  recalcitrant  inebriate  is  tested  by  force  as 
under  proper  circumstances  the  police  have  a  right 
to  do."   [Citation.]   Thus,  "[t]he  effect  of  this 
legislation  is  to  equip  peace  officers  with  an 
instrument  of  enforcement  not  involving  physical 
compulsion."   [Citation.] 


On  May  5,  1967,  Robert  E.  Fite,  Jr.  was  driving  a  motor 
vehicle  upon  a  public  highway  and,  after  failing  to  yield  the 
right-of-way,  injured  Barbara  Harder.   He  was  advised  of  the 
provisions  of  Section  13353,  but  refused  to  submit  to  a  blood 
test  or  to  any  other  test  for  intoxication.   A  blood  test  was 
taken  "in  a  medically  approved  manner"  which  "was  in  no  way 
brutal  or  shocking  to  the  conscience  and  was  incident  to  a  lawful 
arrest."   The  blood  sample  showed  .21  alcoholic  content.   At 
trial,  Fite  objected  to  the  introduction  of  the  test  result  as 
evidence  on  the  ground  that  the  legislative  intent  behind  Section 
13353  precluded  the  taking  and  introduction  of  a  chemical  test 
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over  an  arrestee's  objection.   His  objection  was  overruled  and  he 
was  convicted  of  felony  drunk  driving.   His  appeal  from  that 
conviction  is  recorded  in  People  v.  Fite  (1968)  267  Cal.App.2d 
685,  73  Cal.Rptr.  666.   The  Court  of  Appeal  stated,  267 
Cal.App.2d  at  687: 

The  question  presented  for  this  court's 
decision  is  whether  the  provisions  of  Vehicle  Code 
section  13353  call  for  the  exclusion  of  evidence 
obtained  from  chemical  tests  taken  over  and  in  spite 
of  a  person's  refusal  to  submit,  when  the  taking  is 
no  way  brutal  or  shocking  to  the  conscience  and  is 
incident  to  a  lawful  arrest.   In  answering  this 
question  we  will  decide  whether  the  Legislature,  in 
enacting  section  13353,  intended  to  preempt  the 
field  of  chemical  sobriety  tests  by  complete 
statutory  regulation. 

And  the  Court  of  Appeal  concluded,  id . ,  690-691: 

We  hold  .  .  .  that  the  enactment  of  the  implied 
consent  law  in  no  way  affected  the  admissibility  of 
blood  alcohol  tests  under  established  case  law.   .  . 


Section  13353  has  two  separate  objectives, 
namely:  (1)  to  secure  chemical  tests  for  determining 
whether  or  not  a  person  was  intoxicated  while 
driving  a  motor  vehicle  and  to  allow  introduction  of 
such  evidence  into  court;  and  (2)  to  provide  an 
administrative  penalty  for  those  drivers  who  refuse 
to  comply.   .  .  .   Nowhere  do  we  find  any  legis  - 
lative  indication  that  by  the  enactment  of  the 
implied  consent  law,  the  Legislature  thereby 
intended  to  preclude  the  taking  of  blood  samples  as 
an  incident  to  a  lawful  arrest  over  a  person's 
refusal  in  the  absence  of  force  or  violence. 

Dale  Wren's  car  crossed  the  center  line  and  collided  with 
another  automobile,  causing  two  injuries.   Wren's  speech  was 
incoherent;  an  open  and  partially  empty  bourbon  bottle  was  found 
on  the  right  front  floor.   Although  the  doctor  who  took  the  blood 
sample  testified  that  Wren  was  fully  conscious,  in  possession  of 
his  mental  faculties  and  did  not  object.  Wren  testified  that  the 
blood  test  was  administered  over  his  objection.   The  test  showed 
.23  alcohol  content,  the  evidence  was  admitted  at  trial,  and  Wren 
was  convicted  of  felony  drunk  driving.   On  appeal  from  that 
conviction,  he  argued  that,  under  Vehicle  Code  Section  13353, 
when  he  objected,  he  accepted  the  penalty  suspension  of  his 
license  and  could  not  be  subjected  to  a  blood  test.   Thus, 
admission  of  the  result  into  evidence  was  in  error. 
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In  People  v.  Wren  (1969)  271  Cal.App.2d  788,  791-792,  76 
Cal.Rptr.  673,  the  Court  of  Appeal  responded: 

Assuming  that  defendant  did  object  as  he  so 
testified,  no  force  or  violence  was  used.   The 
doctor,  on  voir  dire,  stated  that  defendant  did  not 
object  to  the  test,  which  was  administered  in  a 
medically  acceptable  manner.   Thus,  an  attempt  to 
interject  a  Rochin-type  situation  must  fail. 
[Citations . ] 

This  court  considered  an  almost  identical 
situation  in  People  v.  Fite  ....   In  Fite  the 
defendant  contended  that  the  legislative  intent 
behind  section  13353  precluded  the  taking  and 
introduction  of  a  chemical  test  taken  over  an 
arrestee's  objections.   The  court  rejected  this 
argument  .... 

Both  Fite  and  Wren  held  that  by  the  enactment  of  Vehicle 
Code  Section  13353  the  legislature  did  not  intend  to  preclude  the 
taking  of  blood  samples  as  an  incident  to  a  lawful  arrest  over  a 
person's  refusal  in  the  absence  of  force  or  violence.   As  the 
Court  of  Appeal  pointed  out  in  People  v.  Kraft  (1970)  3 
Cal.App.3d  890,  895,  84  Cal.Rptr.  280,  the  qualifying  phrase  is 
troublesome.   How  much  force  is  force? 

In  this  case,  Kraft  had  been  observed  driving  a  vehicle  on 
the  wrong  side  of  a  street.   After  he  turned  into  a  driveway  and 
alighted  from  the  car,  officers  smelled  a  strong  odor  of  alcohol 
and  administered  a  series  of  field  tests  for  drunkenness.   When 
Kraft  failed  the  tests,  he  was  arrested  for  misdemeanor  drunk 
driving.   At  the  hospital,  Kraft  refused  to  submit  to  a  chemical 
test.   Two  police  officers  attempted  to  carry  or  lead  Kraft  to  a 
bed;  all  three  ended  up  on  the  floor,  Kraft  face  down,  his  legs 
in  one  officer's  scissor  lock  and  one  arm  twisted  by  the  other 
officer  so  that  blood  could  be  drawn  from  it. 

The  court  determined  that  "the  absence  of  force  or 
violence"  did  not  mean  a  complete  absence,  but  rather  that 
restraints  exercised  by  police  officers  must  be  "reasonable" 
(id . ,  897)  and  that  each  case  must  be  decided  on  its  own  merits, 
with  attention  paid  to  the  apparent  purpose  of  the  implied 
consent  statute  ( id  .  ,  899).   Continuing,  id. : 

.  .  .   [t]his  court  reasons  that  in  crimes 
which  have  no  direct  victims  such  as  the  crime 
involved  in  Rochin ,  supra ,  (where  force  to  compel  a 
defendant  to  disgorge  a  swallowed  narcotic  was 
involved)  police  officers  may  properly  be  held  to 
somewhat  stricter  standards  in  testing  whether  their 
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Nevertheless,  the  defendant  here,  as  the 
officers  freely  admitted,  was  not  "aggressive";  he 
was  "defensive."   The  officers  on  the  other  hand,  as 
a  careful  study  of  the  record  demonstrates,  were 
aggressive  beyond  all  need.   Tolerance  of  the 
quantity  of  force  used  here  will  destroy  rather  than 
implement  the  salutary  purpose  of  Vehicle  Code 
section  13353. 

Compare  People  v.  Ryan  (1981)  116  Cal.App.3d  168,  181-183, 
171  Cal.Rptr.  854.   While  Kraft's  drunken  driving  resulted  in  no 
injuries  or  deaths,  Ryan  hit  and  injured  a  pedestrian  and  led 
both  civilian  and  police  vehicles  on  a  high  speed  chase  in  which 
he  ran  through  stop  signs  and  a  red  light,  nearly  hit  another 
pedestrian,  hit  two  other  vehicles  on  the  road  and  finally 
collided  with  a  parked  car. 

Ryan  contended  that  the  charges  against  him  should  be 
dismissed  and  that  the  evidence  of  a  blood  test  should  be 
suppressed  because  arresting  officers  denied  him  the  right  to 
choose  among  blood,  breath  or  urine  tests  and  subjected  him  by 
force  to  a  blood  test.   The  Court  of  Appeal,  however,  did  not 
agree,  stating  the  rule  that  the  government  may  utilize  the 
results  of  chemical  analyses  performed  upon  a  blood  sample 
forcibly  removed  provided  that  (a)  the  removal  is  done  in  a 
reasonable,  medically  approved  manner;  (b)  is  incident  to  the 
defendant's  arrest;  and  (c)  is  based  upon  the  reasonable  belief 
that  the  person  is  intoxicated.   In  this  case,  all  criteria  were 
clearly  satisfied.   Appellant  was  under  arrest  when  the  blood 
sample  was  taken,  he  was  under  the  influence  of  alcohol,  and  the 
blood  sample  was  taken  in  a  medically  approved  manner.   Although 
it  was  shown  that  the  blood  sample  was  taken  while  Ryan  was 
restrained  by  five  police  officers,  the  court  observed  no 
evidence  whatsoever  that  the  police  used  more  force  than 
necessary  to  overcome  Ryan's  resistance  or  that  they  initiated 
any  wantonness,  violence  or  beatings. 
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Conclusion 

You  are  therefore  advised  that  a  blood  test  may  be  forcibly 
administered  to  a  person  arrested  for  drunk  driving,  provided 
that  the  arresting  officer  has  reason  to  believe  that  the  person 
is  intoxicated,  provided  that  the  person  has  been  lawfully 
arrested  by  such  officer  and  provided  that  the  test  is 
administered  in  a  reasonable,  medically  approved  manner.   This 
rule  was  established  by  the  courts  of  the  United  States  and  of 
California  before  the  passage  of  the  implied  consent  statute  in 
this  state.   The  statute,  which  has  withstood  numerous  challenges 
to  its  constitutionality,  does  not  preclude  the  forcible  taking 
of  blood  to  determine  alcohol  content.   Rather,  it  is  intended  to 
facilitate  the  peaceful  taking  of  blood  for  that  purpose. 

Probable  cause  for  arrest  and  lawful  arrest  are  matters  of 
concern,  in  the  first  instance,  for  peace  officers.   Questions 
regarding  these  matters  are  subject  to  review  in  the  suspension 
hearing  before  the  department  of  motor  vehicles  and  in  the 
criminal  trial  for  Vehicle  Code  violations  before  the  courts. 
Medical  personnel  have  no  role  to  play. 

The  word  "reasonable"  refers  essentially  to  the  amount  of 
force  used  by  a  peace  officer  or  officers.   The  amount  of  force 
which  an  officer  or  officers  may  apply  is  determined  by  each 
circumstance.   Obviously,  it  must  be  sufficient  to  overcome  any 
resistance  initiated  or  aggressive  behavior  offered  by  an 
arrestee,  but  it  can  be  no  more.   A  peace  officer  or  officers  may 
not  initiate  violence  wantonly.   The  officer  or  officers  must 
determine  what  force  is  necessary  to  ensure  that  medical 
personnel  can  make  a  medically  approved  blood  test.   If  an 
arrestee  later  asserts  that  excessive  force  was  used,  this 
determination  will  be  reviewed  in  court.  Medical  personnel  have 
no  role  to  play  in  this  determination  unless  they  are  called  to 
testify  in  the  legal  proceedings. 

The  term  "medically  approved"  refers  essentially  to  the 
procedure  used  by  medical  personnel  to  extract  a  blood  sample  and 
analyze  it  for  alcohol  content.   Medical  personnel  alone  are 
competent  to  determine  whether  a  blood  test  can  be  administered 
in  a  medically  approved  manner,  although  this  determination  also 
may  be  reviewed  by  a  court. 

Thus,  both  peace  officers  and  medical  personnel  have  roles 
to  perform  in  ensuring  that  the  law  is  followed  and  that  its' 
purpose  is  served.   A  lawfully  and  properly  administered  blood 
test  for  alcohol  content  may  free  the  innocent  as  well  as  convict 
the  guilty.   Ultimately,  it  may  protect  the  individual  driver  as 
well  as  the  common  safety. 
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We  will  be  glad  to  answer  any  other  questions  about  the  law 

on  this  subject  if  in  so  doing  we  facilitate  further  cooperation 

in  the  administration  of  blood  tests  on  persons  arrested  for 
drunken  driving. 
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QUESTIONS  PRESENTED 

1.  Are  the  entire  investigative  reports  of  the  Juvenile 
Justice  Commission,  under  Welfare  and  Institutions  Code  Section 
229,  public  records,  and  as  such  subject  to  public  disclosure,  or 
are  only  the  recommendations  of  said  reports,  under  Welfare  and 
Institutions  Code  Section  230,  public  records,  and  as  such 
subject  to  public  disclosure? 

2.  Is  a  consultant's  report,  prepared  on  behalf  of  the 
Juvenile  Justice  Commission  with  funds  from  the  federal  govern  - 
ment,  subject  to  the  federal  Freedom  of  Information  Act? 

3.  If  the  consultant's  report  referred  to  above  is 
subject  to  the  California  Public  Records  Act,  is  it  a  public 
record,  and  as  such  subject  to  public  disclosure,  in  whole  or  in 
part? 

CONCLUSIONS 

1.  Both  the  recommendations  and  the  entire  investigative 
report  are  public  records,  and  as  such  subject  to  public  dis  - 
closure,  unless  the  facts  in  a  particular  instance  demonstrate 
that  tne  public  interest  served  by  withholding  disclosure 
outweighs  the  public  interest  served  by  disclosure. 

2.  The  use  of  federal  funds  does  not  make  the  con  - 
sultant's  report  subject  to  the  Freedom  of  Information  Act. 

3.  Under  the  Public  Records  Act,  the  consultant's  report 
is  a  public  record  but  it  may  be  exempt  from  public  disclosure 
under  certain  conditions. 
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INTRODUCTION 

By  letter  of  September  12,  1983,  you  have  asked  this  office 
questions  regarding  the  public  disclosure  of  reports  prepared 
both  by,  and  on  behalf  of,  the  Juvenile  Justice  Commission.   In 
the  latter  regard,  you  have  advised  us  of  the  following  facts. 

The  Superior  Court,  acting  on  behalf  of  the  Juvenile 
Justice  Commission,  has  entered  into  a  contract  with  a 
consultant.  The  consultant  will  be  paid  with  funds  from  the  U.  S. 
Office  of  Juvenile  Justice  and  Delinquency  Prevention  through  the 
California  Office  of  Criminal  Justice  Planning  and  the  assistance 
of  the  Mayor's  Criminal  Justice  Council.   The  consultant  is 
charged  with  reviewing  the  findings  of  the  Commission's  Detention 
Services  Evaluation  Task  Force  and  the  Mayor's  committee  to 
investigate  allegations  of  child  abuse  at  Juvenile  Hall.   The 
consultant  is  to  identify  those  circumstances,  conditions, 
policies,  practices  and  procedures  which  interfere  with  the 
provision  of  safe,  healthy  and  humane  custody  and  control  of 
detainees  at  the  Hall  and  is  to  evaluate  the  administration  of 
Juvenile  Hall  in  light  of  the  purposes  of  detention  for  juveniles 

ANALYSIS 

Welfare  and  Institutions  Code  Section  229  provides: 

It  shall  be  the  duty  of  a  juvenile  justice 
commission  to  inquire  into  the  administration  of 
the  juvenile  court  law  in  the  county  or  region  in 
which  the  commission  serves.   For  this  purpose 
the  commission  shall  have  access  to  all  publicly 
administered  institutions  authorized  or  whose  use 
is  authorized  by  this  chapter  situated  in  the 
county  or  region,  shall  inspect  such  institutions 
no  less  frequently  than  once  a  year,  and  may  hold 
hearings.   A  judge  of  the  juvenile  court  shall 
have  the  power  to  issue  subpoenas  requiring 
attendance  and  testimony  of  witnesses  and 
production  of  papers  at  hearings  of  the 
commission . 

A  juvenile  justice  commission  shall  annually 
inspect  any  jail  or  lockup  within  the  county 
which  on  the  preceding  calendar  year  was  used  for 
confinement  for  more  than  24  hours  of  any  minor. 
It  shall  report  the  results  of  such  inspection 
together  with  its  recommendations  based  thereon, 
in  writing,  to  the  juvenile  court  and  to  the 
Youth  Authority. 
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Welfare  and  Institutions  Code  Section  230  provides: 

A  juvenile  justice  commission  may  recommend 
to  any  person  charged  with  the  administration  of 
any  of  the  provisions  of  this  chapter  such 
changes  as  it  has  concluded,  after  investigation, 
will  be  beneficial.   A  commission  may  publicize 
its  recommendations. 

You  ask,  first,  whether  the  entire  investigative  reports 
referred  to  in  Section  229  or  just  the  recommendations  referred 
to  in  Section  230  are  public  records,  and  as  such  subject  to 
public  disclosure.   Section  229  appears  to  distinguish  between 
the  investigative  report  and  the  recommendations  based  thereon, 
stating  that  both  shall  be  submitted  together  in  writing  to  the 
juvenile  court  and  to  the  Youth  Authority.   Section  230  permits 
the  Commission  to  publicize  its  recommendations,  if  in  its 
discretion  it  so  desires. 

To  answer  your  question,  we  must  determine  (1)  whether  the 
state  legislature  intended  to  create  in  Sections  229  -  230  a  real 
distinction  between  a  report  and  a  set  of  recommendations,  (2) 
whether  the  state  legislature  in  using  the  word  "publicize"  in 
Section  230  meant  something  other  than  "public  disclosure"  as 
that  term  is  used  in  reference  to  the  California  Public  Records 
Act,  and  (3)  whether  the  failure  of  the  state  legislature  in 
Sections  229  -  230  explicitly  to  provide  that  a  report  and  set  of 
recommendations  are  public  records  within  the  meaning  of  the 
Public  Records  Act  manifests  an  intent  that  they  not  be  public 
records  and  as  such  subject  to  public  disclosure. 

There  appears  to  be  an  inconsistency  between  Section  230 's 
authority  for  publicizing  recommendations  and  Sections  229 's 
reference  to  a  report  and  recommendations.   Did  the  legislature 
intend  that  the  Commission  publicize  only  its  recommendations?   A 
construction  which  makes  sense  of  an  apparent  inconsistency  is  to 
be  preferred  to  one  which  renders  statutory  language  useless  or 
meaningless.   Wells  v.  Marina  City  Properties,  Inc.  (1981)  29 
Cal.3d  781,  788,  176  Cal.Rptr.  104,  632  P. 2d  217.   Statutes  must 
be  construed  in  a  reasonable  and  common  sense  manner  consistent 
with  their  apparent  purpose  and  the  legislative  intent  underlying 
them  -  one  practical,  rather  than  technical,  and  one  promoting  a 
wise  policy  rather  than  mischief  or  absurdity.   Herbert  Hawkins 
Realtors,  Inc.  v.  Milheiser  (1983)  140  Cal.App.3d  334,  338,  189 
Cal.Rptr.  450. 

The  state  legislature  has  endowed  the  Juvenile  Justice 
Commission  with  a  "watchdog"  function  and  has  charged  it  with 
investigating  the  administration  of  the  juvenile  court  law.   The 
Commission  is  expected  not  only  to  investigate  but  also,  based  on 


Hon.  Daniel  M.  Hanlon  4  November  10,  1983 


the  results  of  its  investigation,  to  make  recommendations  for 
improvement.   The  Commission  may  not  submit  an  investigative 
report  without  submitting  a  set  of  recommendations.   As  a 
practical  matter,  the  Commission's  recommendations  alone  would  be 
virtually  meaningless  and  for  that  reason  one  may  reasonably 
expect  that  its  recommendations  will  be  embodied  with  the  report 
in  one  document.   Thus,  for  example,  the  Commission  report 
discussed  in  our  Opinion  82-11  contained  seven  sections: 
Statement  of  Purpose,  Background,  Method,  Definitions,  Findings, 
Recommendations,  and  Conclusion.   And,  as  we  discussed  in  that 
opinion,  the  Commission  and  its  individual  members  enjoy  an 
absolute  immunity  from  liability  for  defamation  if  the  entire 
report  is  made  public.   Thus  we  opine  that  the  state  legislature 
intended  an  investigative  report  and  a  set  of  recommendations  to 
be  embodied  in  one  document,  and  Section  230  in  permitting  the 
Commission  to  publicize  its  recommendations  permits  it  to 
publicize  the  investigative  report  of  which  they  are  part. 

Whereas  we  opine  that  the  state  legislature  did  not  intend 
a  real  distinction  between  an  investigative  report  and  a  set  of 
recommendations  in  the  sense  that  the  two  be  separate  documents, 
we  must  conclude  that  the  state  legislature  did  intend  to  make  a 
real  distinction  between  the  word  "publicize"  and  the  term 
"public  disclosure".   To  publicize  is  to  give  publicity  to,  to 
bring  to  public  attention,  to  advertise.   The  American  Heritage 
Dictionary  of  the  English  Language  (New  College  Edition) .   To 
disclose,  however,  is  to  expose  to  view,  as  by  removing  a  cover, 
to  uncover;  to  make  known,  to  divulge.   Id . 

A  basic  rule  of  statutory  construction  states  that,  unless 
otherwise  clearly  intended  or  indicated,  legislative  enactments 
should  be  construed  in  accordance  with  the  common  or  ordinary 
meaning  of  the  language  used,  particularly  when  the  law  as  so 
construed  is  consistent  with  the  evident  purpose  for  which  the 
statute  was  adopted.   In  Re  Rojas  (1979)  23  Cal.3d  152,  155,  151 
Cal.Rptr.  649,  588  P. 2d  789;  People  v.  Edwards  (1982)  130 
Cal.App.3d  535,  540-541,  181  Cal.  Rptr .  886. 

The  Juvenile  Justice  Commission's  "watchdog"  function  may 
not  endear  the  Commission  to  those  whom  it  watches.   The 
authority  of  the  Commission  affirmatively  to  publicize  its 
reports  (which  include  its  recommendations),  that  is,  to  call 
public  attention  to  them,  enables  the  Commission  to  accomplish 
its  purpose  even  when  those  it  has  criticized  seek  to  avoid  such 
attention.   Thus,  the  authority  of  the  Commission  affirmatively 
to  advertise  the  results  of  its  investigations  and  the  recom  - 
mendations  based  thereon  is  consistent  with  the  purpose  of  the 
Commission . 
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This  authority  has  no  bearing  on  the  duty  of  the  Commission 
simply  to  allow  access  to  its  public  records.   We  see  nothing  in 
the  failure  of  the  state  legislature  in  Sections  229  -  230 
explicitly  to  provide  that  Commission  reports  are  public  records 
and  as  such  are  subject  to  public  disclosure  which  manifests  an 
intent  to  make  reports  exempt  from  the  California  Public  Records 
Act.   Such  a  construction  flies  in  the  face  of  common  sense  and 
contradicts  settled  and  valued  principles  of  public  policy. 

The  investigatory  files  on  which  a  Commission  report  is 
based  are  expressly  exempt  from  public  disclosure.   Government 
Code  Section  6254(f)  generally  exempts  the  ".  .  .  investigatory  . 
.  .  files  compiled  by  any  .  .  .  state  or  local  agency  for 
correctional  .  .  .  purposes  .  .  .  ,"  although  portions  of  such 
files  must  be  disclosed  under  circumstances  we  need  not  discuss 
here.   The  public  policy  behind  such  an  exemption  is  clear:  by 
protecting  confidentiality,  this  exemption  encourages  the  full 
disclosure  of  all  pertinent  information. 

The  duty  of  the  Commission  to  disclose  the  contents  of  a 
report  itself,  however,  is  fully  in  accord  with  the  public  policy 
expressed  in  the  California  Public  Records  Act  (Government  Code 
Section  6250  et  seq.)  that  the  people  should  have  the  greatest 
possible  access  to  information  concerning  the  conduct  of  public 
business.   See  Government  Code  Section  6250.   The  Commission  may 
determine,  upon  an  appropriate  factual  basis,  that  public  access 
to  a  particular  report  is  contrary  to  the  public  interest  and 
that  the  public  interest  served  by  withholding  that  report  is 
greater  (see  Government  Code  Section  6255) ,  but  an  absolute  bar 
to  disclosure  of  any  Commission  report  is  contrary  to  the 
democratic  principle  underlying  the  Act  as  a  whole. 

Without  the  most  cogent  and  convincing  evidence,  a  court 
will  never  attribute  to  the  legislature  the  intent  to  overturn  a 
sound  rule  of  public  policy;  there  is  a  presumption  that  the 
legislature  does  not  intend  to  enact  any  legislation  in 
contravention  of  existing  public  policy.   Inter  insurance  Exchange 
V.  Ohio  Casualty  Insurance  Co.  (1962)  58  Cal.2d  142,  152,  23 
Cal.Rptr.  592,  373  P. 2d  640;  Behan  v.  Alexis  (1981)  116 
Cal.App.3d  403,  407,  172  Cal.Rptr.  132;  City  of  Costa  Mesa  v. 
McKenzie  (1973)  30  Cal.App.3d  763,  770,  106  Cal.Rptr.  569. 

We  therefore  advise  you  that  the  Juvenile  Justice 
Commission  is  authorized  to  publicize  the  reports  of  its 
investigations  and  the  recommendations  based  thereon.   This 
authority  affirmatively  to  advertise  its  work  has  no  bearing  on 
the  duty  of  the  Commission  to  allow  access  to  its  public 
records.   Commission  reports,  including  recommendations,  are 
public  records  and  as  such  are  subject  to  disclosure  under  the 
California  Public  Records  Act.   The  Commission  may,  indeed, 
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withhold  its  reports  from  public  disclosure  only  if  the  public 
interest  served  by  such  refusal  is  greater  than  the  public 
interest  served  by  disclosure.   Should  the  Commission  determine 
that  a  particular  report  shall  not  be  released,  and  should  public 
access  be  sought  via  the  courts,  the  Commission  will  bear  the 
burden  of  proving  that  the  public  interest  served  by 
nondisclosure  outweighs  the  public  interest  promoted  by 
disclosure.   Black  Panther  Party  v.  Kehoe  (1974)  42  Cal.App.3d 
645,  657,  117  Cal.Rptr.  106;  Johnson  v.  Winter  (1982)  127 
Cal.App.3d  435,  440,  179  Cal.Rptr.  585. 

Public  Disclosure  of  Consultant's  Report 

Under  this  heading,  we  first  consider  the  question  whether 
a  grant  of  federal  funds  used  to  procure  a  consultant's  report 
makes  that  report  subject  to  the  federal  Freedom  of  Information 
Act  (5  U.S.C.  §552  et  seq.) .   Private  entities  receiving  grants 
of  public  funds  and  subject  to  federal  supervision  are  not 
"agencies"  within  the  meaning  of  the  Act,  since  they  retain 
substantial  autonomy  from  the  government.   Forsham  v.  Harris 

(1980)  445  U.S.  169,  63  L.Ed. 2d  293,  100  S.Ct.  977.   Noting  that 
Congress  has  always  attempted  to  preserve  grantee  autonomy,  the 
United  States  Supreme  Court  concluded  that  Congress  did  not 
intend  that  grant  supervision  short  of  government  control  serve 
as  a  sufficient  basis  to  make  private  records  agency  records 
under  the  Act.   100  S.Ct.  at  985.   See  also  Public  Citizen  Health 
Research  Group  v.  Department  of  Health,  Education  and  Welfare 

(D.C.  Cir.  1981)  668  F.2d  537  and  Illinois  Institute  for 
Continuing  Legal  Education  v.  United  States  Department  of  Labor 

(N.D.  111.  1982)  545  F.Supp.  1229. 

The  grantees  here  are  not  the  private  consultants  of  an 
agency  of  the  federal  government,  but  rather  state  and  local 
agencies  which  have  in  turn  used  federal  funds  to  hire  a  private 
consultant.   The  principle  remains  the  same,  however,  and  is 
supported  by  the  additional  consideration  of  the  principle  of 
federalism.   Absent  an  unequivocal  manifestation  of  intent  to  the 
contrary,  it  must  not  be  concluded  that  Congress  intended  to  make 
a  grant  of  federal  funds  to  state  and  local  agencies  a  basis  for 
the  substitution  of  federal  policy  for  state  and  local  policy 
concerning  access  to  public  records.   We  therefore  advise  you 
that  the  federal  funds  used  to  procure  the  consultant's  report  in 
the  instant  matter  do  not  make  the  report  subject  to  the  federal 
Freedom  of  Information  Act. 

The  question  whether  the  consultant's  report  will  be 
subject  to  public  disclosure  under  the  California  Public  Records 
Act  is  somewhat  more  difficult.   The  California  Public  Records 
Act,  Government  Code  Section  6254(a),  specifically  states  that  a 
public  agency  is  not  required  to  disclose: 
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Preliminary  drafts,  notes,  or  interagency  or 
intra-agency  memoranda  which  are  not  retained  by  the 
public  agency  in  the  ordinary  course  of  business, 
provided  that  the  public  interest  in  withholding 
such  records  clearly  outweighs  the  public  interest 
in  disclosure. 

Government  Code  Section  6255  provides: 

The  agency  shall  justify  withholding  any  record 
by  demonstrating  that  the  record  in  question  is 
exempt  under  express  provisions  of  this  chapter  or 
that  on  the  facts  of  a  particular  case  the  public 
interest  served  by  not  making  the  record  public 
clearly  outweighs  the  public  interest  served  by 
disclosure  of  the  record. 

In  City  Council  v.  Superior  Court  (1962)  204  Cal.App.2d  68, 
21  Cal.Rptr.  896,  the  California  Court  of  Appeal  considered  a 
question  arising  under  statutes  preceding  those  found  in  the 
California  Public  Records  Act.   In  that  case,  the  city  council 
nominated  an  independent  investigative  agency  to  inquire  into  and 
to  report  on  the  circumstances  surrounding  the  dismissal  of  the 
chief  of  police.   A  written  confidential  report  was  submitted  to 
the  council.   The  mayor  forwarded  copies  to  the  district 
attorney,  grand  jury  division,  and  to  the  Insurance  Commissioner 
for  such  action  as  they  deemed  advisable.   Thereafter,  at  a 
council  meeting  with  the  public  participating  in  a  discussion  of 
what  to  do  with  the  report,  the  council  voted  to  keep  the  report 
confidential  until  the  grand  jury  and  the  commissioner  had 
considered  it.   The  grand  jury  reviewed  the  report  and  determined 
to  take  no  action  on  it.   The  commissioner  never  responded.   The 
court  considered  the  importance  of  the  fact  that  "in  order  to 
obtain  a  report  of  this  type  necessar  ily  [emphasis  in  original] 
much  of  the  information  could  have  been  had  only  upon  ...  an 
understanding  [of  confidentiality]."   204  Cal.App.2d.  76.   Thus 
the  court  concluded,  _id.  at  77:  "We  believe  this  to  be  an 
appropriate  case  in  which  to  adhere  to  the  policy  of  preserving 
official  confidence,  and  that  the  public  welfare  to  be  served  by 
such  confidence  outweighs  the  general  public  interest  in 
disclosure . " 

The  California  Public  Records  Act  is  modelled  on  the 
federal  Freedom  of  Information  Act,  and  judicial  construction  and 
legislative  history  of  the  federal  act  serve  to  illuminate  the 
interpretation  of  its  California  counterpart.   American  Civil 
Liberties  Union  Foundation  v.  Deukmejian  (1982)  32  Cal.3d  440, 
447,  186  Cal.Rptr.  235,  651  P. 2d  822;  Opinion  83-503  of  the 
California  Attorney  General  (September  15,  1983).   In  Brush 
Wellman,  Inc.  v.  Department  of  Labor  (N.D.  Ohio  1980)  550  F.Supp. 
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519,  drafts  of  economic  impact  statements  prepared  by  a  private 
consulting  firm  for  the  Occupational  Safety  and  Health 
Administration,  a  subdivision  of  the  Department  of  Labor,  were 
held  exempt  from  disclosure  under  a  provision  of  the  federal 
Freedom  of  Information  Act.   That  provision  exempts  from 
disclosure  "inter-agency  or  intra-agency  memorandums  or  letters 
which  would  not  be  available  by  law  to  a  party  other  than  an 
agency  in  litigation  with  the  agency"  (5  U.S.C.  §552  (b)(5)). 

As  the  U.S.  District  Court  explained,  at  522,  the  (b) (5) 
exemption  is  clearly  intended  to  protect  the  quality  of  agency 
decisions  by  ensuring  that  agency  advisors  will  be  able  to 
express  freely  their  opinions  to  agency  decision-makers,  without 
fear  of  publicity.   Accordingly,  predecisional  communications  are 
exempt  from  disclosure  while  communications  made  after  a 
decision,  and  designed  to  explain  it,  are  not  exempt.   Likewise, 
purely  factual  material,  which  may  be  severed  from  the  rest  of  a 
predecisional  policy  document,  must  be  disclosed. 

Noting,  _id .  ,  that  the  documents  at  issue  in  this  case  were 
intra-agency  memoranda  even  though  they  were  prepared  for  the 
agency  by  outside  consultants,  the  court  held:  (1)  at  523,  that 
the  documents  were  predecisional;  (2)  at  524,  that  the  documents 
were  essential  elements  of  the  deliberative  process;  (3)  at  525, 
that  the  public  disclosure  of  the  documents  would  prevent  the 
free  flow  of  information  between  the  consultant  and  the  agency; 
(4)  id.,  that  the  factual  material  contained  in  these 
predecisional  deliberative  documents  was  not  severable;  (5)  id . , 
that  on  the  basis  of  all  the  foregoing,  the  entire  documents  were 
exempt  from  disclosure  by  virtue  of  5  U.S.C.  Section  552(b)(5). 

Taken  together.  City  Council  v.  Superior  Court,  supra,  and 
Brush  Wellman,  Inc.  v.  Department  of  Labor,  supra ,  suggest  that  a 
consultant's  report,  although  a  public  record,  may  be  exempt  from 
public  disclosure  under  certain  circumstances.   It  is  unclear 
whether  a  report  would  fall  under  the  specific  exemption  afforded 
by  Government  Code  Section  6254(a),  but  as  an  alternative  an 
exemption  could  be  claimed  under  Section  6255.   If  the  Commission 
determines  and  is  prepared  to  prove  in  court  (1)  that  the 
consultant's  report  in  the  instant  matter  is  a  part  of  the 
predecisional  deliberative  process,  (2)  that  public  disclosure  of 
the  report  would  prevent  the  free  flow  of  information  between 
informants  and  consultants  and  between  consultants  and  the 
Commission,  and  (3)  that  the  public  interest  thus  served  by 
withholding  the  report  outweighs  the  public  interest  in 
disclosing  it,  the  Commission  may  not  be  required  to  disclose  the 
report.   Certain  factual  material  in  the  report  may  have  to  be 
disclosed  if  it  can  be  severed  from  the  predecisional 
deliberative  aspect  of  the  report. 
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Nothing  in  the  law  itself  or  in  this  opinion  should  be 
construed  to  prevent  the  Commission  from  disclosing  the  entire 
consultant's  report  if  the  Commission  so  desires. 

Respectfully  submitted, 

G^RGE  AGNOST,  C\ty  Attorney 
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Deputy  City  Attorney 
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QUESTIONS  PRESENTED 

1.  Are  the  binding  arbitration  provisions  of  the  impasse 
procedure  set  forth  in  San  Francisco  Administrative  Code  Section 
16.216  applicable  to  a  meet  and  confer  process  concerning  the 
adoption  or  amendment  of  Civil  Service  Commission  rules? 

2.  Are  the  fact-finding  and  mediation  provisions  of  the 
impasse  procedure  set  forth  in  San  Francisco  Administrative  Code 
Section  16.216  applicable  to  a  meet  and  confer  process  concerning 
the  adoption  or  amendment  of  Civil  Service  Commission  rules? 

3.  May  the  Board  of  Supervisors  by  ordinance  prescribe 
an  impasse  procedure  applicable  in  whole  or  in  part  to 
negotiations  between  any  department  or  office  of  the  City  and 
recognized  employee  organizations? 

CONCLUSIONS 


1. 


No. 


2. 
3. 


Yes. 
Yes. 


INTRODUCTION 


San  Francisco  Administrative  Code  Section  16.216,  a  part  of 
the  Employee  Relations  Ordinance,  provides  an  impasse  procedure 
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when  management  and  a  recognized  employee  organization  are 
engaged  in  a  meet  and  confer  process.   If  the  mayor  agrees  that 
the  parties  have  reached  an  impasse,  a  mediator  is  called  in  (§ 
16.216,  subdiv.(a)).   If  the  mediator's  recommendation  is  not 
acceptable,  the  assistance  of  a  fact-finder  or  of  a  fact-finding 
board  is  required  (§  16.216,  subdiv.(b)).   If  the  fact-finding  is 
not  successful  "and  where  arbitration  of  the  subject  matter  is 
not  in  conflict  with  the  Charter  or  existing  law"  the  parties  may 
agree  to  submit  the  matter  to  arbitration  (§  16.216,  subdiv.{c)), 
unless  vital  public  services  affecting  the  health,  safety  or 
welfare  of  the  general  public  are  involved.   In  those  cases, 
where  mediation  and  fact-finding  have  failed  "and  where 
arbitration  of  the  subject  matter  is  not  in  conflict  with  the 
Charter  or  existing  laws",  the  parties  shall  submit  the  matter  to 
arbitration  (§  16.216,  subdiv.(d)). 

On  January  10  of  this  year,  our  office  issued  Opinion 
83-3.   We  opined  there  that  the  impasse  procedure  set  forth  in 
San  Francisco  Administrative  Code  Section  16.216  could  not  be 
used  for  disputes  regarding  the  adoption  or  amendment  of  Civil 
Service  Commission  rules.   See  Opinion  83-3,  pp.  4-5.   Our 
conclusion  was  based  on  the  fact  that  Charter  Section  3.661 
reserves  to  the  Commission  the  discretionary  authority  to  adopt 
and  amend  its  rules.   Such  discretionary  authority  cannot  be 
delegated  to  an  arbitrator.   Further,  we  observed  that  there  was 
nothing  in  the  Meyers-Milias-Brown  Act  (Government  Code  §§  3500 
et  seq. )  which  required  or  authorized  any  such  delegation. 

Since  the  issue  of  Opinion  83-3,  our  office  has  received 
several  inquiries  concerning  the  application  of  the  impasse 
procedure  where  the  adoption  or  amendment  of  Civil  Service 
Commission  rules  are  concerned.   These  inquiries  have  raised  the 
broader  question  whether  the  Board  of  Supervisors  may,  by 
ordinance,  prescribe  an  impasse  procedure  applicable  in  whole  or 
in  part  to  any  department  or  office  of  the  City  engaged  in 
negotiations  with  recognized  employee  organizations.   We  have 
researched  these  questions  and  reached  conclusions  which  clarify 
our  earlier  opinion  in  this  specific  context. 

ANALYSIS 

Questions  1  and  2 

The  general  rule  is  stated  in  2  McQuillan,  The  Law  of 
Municipal  Corporations  (3d.ed.  1966),  Section  10.39: 

Delegation  of  powers  by  the  legislature  to  a 
municipal  corporation  is  to  be  distinguished  from 
delegation  by  the  council  or  other  municipal 
officers  of  powers  conferred  on  the  municipal 
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corporation.   .  .  .    However,  the  right  to  delegate 
power  by  municipal  authorities  springs  from  the  same 
reasons  and  is  controlled  in  the  same  way  as  the 
delegation  of  the  legislative  power  by  the  state. 

The  legal  conception  early  obtained  that  the 
powers  possessed  by  public  and  municipal  officers 
"must  be  viewed  as  public  trusts,  not  conferred  upon 
individual  members  for  their  own  emolument,  but  for 
the  benefit  of  the  community  over  which  they 
preside."   Therefore,   the  principle  is  fundamental 
and  of  universal  application  that  public  powers 
conferred  upon  a  municipal  corporation  and  its 
officers  and  agents  cannot  be  delegated  to  others, 
unless  so  authorized  by  the  legislature  or  charter. 
In  every  case  where  the  law  imposes  a  personal  duty 
upon  an  officer  in  relation  to  a  matter  of  public 
interest,  he  cannot  delegate  it  to  others,  as  by 
submitting  it  to  arbitration.   (Emphases  added. 


More  to  the  point  is  San  Francisco  Fire  Fighters  v.  City 
and  County  of  San  Francisco  (1977)  68  Cal.App.3d  896,  137 
Cal.Rptr.  607.   In  this  case,  a  Memorandum  of  Understanding 
provided  for  an  impasse  procedure  which  included  the  arbitration 
of  grievances  concerning  terms  and  conditions  of  employment  as 
established  by  the  rules  and  regulations  of  the  Fire  Commission. 
The  issue  was  whether  the  City  was  legally  permitted  to  delegate 
to  an  arbitrator  the  power  entrusted  by  the  charter  to  the  Fire 
Commission  to  make  those  rules  and  regulations.   The  court  held 
that  the  City  could  not  so  delegate  such  power.   68  Cal.App.3d 
901.   As  in  our  earlier  opinion,  the  court  relied  on  the  general 
rule,  the  charter's  reservation  of  rule-making  power  to  the 
commission,  and  the  failure  of  the  Meyers-Milias-Brown  Act  to 
indicate  that  it  should  supersede  the  charter  and  impose  a 
binding  arbitration  requirement. 

Compare  Fire  Fighters  Union  v.  City  of  Vallejo  (1974)  12 
Cal.3d  608,  116  Cal.Rptr.  507,  526  P. 2d  971  and  Taylor  v.  Crane 
(1979)  24  Cal.3d  442,  155  Cal.Rptr.  695,  595  P. 2d  129.   In  the 
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former  case,  the  Vallejo  charter  expressly  provided  for 
arbitration  when  the  city  and  its  employees  were  otherwise  unable 
to  resolve  certain  disputes,  and  the  court  gave  effect  to  that 
authorization.   In  the  latter  case,  the  Berkeley  charter 
expressly  permitted  the  city  to  arbitrate  grievances  relating  to 
employee  discipline.   Moreover,  the  court  pointed  out,  at  24 
Cal.3d  453: 

.  .  .  Grievance  arbitration  does  not  involve 
the  making  of  general  public  policy.   Instead, 
the  arbitrator's  role  is  confined  to  interpreting 
and  applying  terms  which  the  employer  itself  has 
created  or  agreed  to  and  which  it  is  capable  of 
making  more  or  less  precise.   [Citation.]   In 
view  of  the  more  restricted  role  of  arbitration 
in  this  case,  this  court  finds  no  unlawful 
delegation  of  municipal  powers  of  the  kind 
existing  in   ...  San  Francisco  Fire  Fighters. 

Hence,  we  affirm  our  Opinion  83-3  insofar  as  the  binding 
arbitration  provisions  of  the  impasse  procedure  set  forth  in  San 
Francisco  Administrative  Code  Section  16.216  do  not  apply  to  a 
meet  and  confer  process  when  the  subject  matter  is  the  adoption 
or  amendment  of  Civil  Service  Commission  rules.   The  question 
remains  whether  the  mediation  and  fact-finding  provisions  of  that 
impasse  procedure  apply  in  the  same  circumstances.   We  conclude 
that  they  do. 

Submission  of  an  impasse  to  mediation  does  not  constitute 
an  unlawful  delegation  of  Civil  Service  Commission  power. 
Black's  Law  Dictionary  (5th  ed .  1979)  defines  mediation  as 

[ i] ntervention ;  interposition;  the  act  of  a  third 
person  in  intermediating  between  two  contending 
parties  with  a  view  to  persuading  them  to  adjust 
or  settle  their  dispute.  .  .  .  (Emphasis  added.) 

The  mediator's  role  is  more  limited  than  the  arbitrator's,  and 
the  Commission  in  a  mediation  retains  its  ultimate  discretionary 
authority  to  adopt  or  amend  its  rules. 

Nor  does  submission  of  an  impasse  to  fact-finding  run  afoul 
of  the  precept  that  the  Commission  may  not  delegate  its  power  to 
adopt  or  amend  its  rules.   The  determination  of  facts  is 
generally  held  to  be  a  ministerial,  rather  than  a  discretionary, 
function.   2  McQuillan,  supra ,  Section  10.41;  California  School 
Employees  Assn.,  supra,  at  144;  Margulis  v.  Myers  (1981)  122 
Cal.App.3d  335,  345  fn.  6,  175  Cal.Rptr.  787. 
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In  sum,  the  mediation  and  fact-finding  provisions  of  the 
impasse  procedure  apply  on  the  subject  of  adoption  or  amendment 
of  Commission  rules.   The  arbitration  provision  cannot  apply. 
Should  it  be  determined  that  the  arbitration  provision  is 
desirable.  Charter  Section  3.661  should  be  amended  expressly  to 
authorize  arbitration  on  this  subject. 

The  Commission's  Authority 
To  Amend  Its  Rules  on  One  Week's  Notice 

San  Francisco  Charter  Section  3.661  provides  that  the  Civil 
Service  Commission  may,  upon  one  week's  notice,  "make  changes  in 
the  rules,  which  change  shall  thereupon  be  printed  and  be  in 
force;  .  .  .  .  "   The  question  is  whether  this  provision  of  the 
charter  alters  the  conclusion  that  the  non-binding  provisions  of 
the  impasse  procedure  are  applicable  to  a  meet  and  confer  process 
concerning  the  adoption  or  amendment  of  Commission  rules.   The 
Employee  Relations  Ordinance,  Section  16.201,  states  in  relevant 
part : 

Nothing  contained  herein  shall  be  deemed  to 
supersede  the  provisions  of  the  City  and  County 
Charter  or  ordinances  and  civil  service  rules 
establishing  and  regulating  the  civil  service 
system;  provided,  however,  that  amendments  to 
existing  ordinances  and  civil  service  rules  may 
be  proposed  through  utilization  of  the  meeting 
and  conferring  process. 

It  is  clear  from  this  section  that  the  Board  of  Supervisors 
manifested  no  intent  to  displace  charter  derived  powers.   This 
intent  is  further  reenforced  by  that  portion  of  the  Meyers- 
Milias-Brown  Act  which  provides  in  Section  3500  of  the  Government 
Code  that  the  Act  is  not  intended  to  " .  .  .  supersede  the 
provisions  of  existing  state  law  and  the  charters,  ordinances, 
and  rules  of  local  public  agencies  which  establish  and  regulate  a 
merit  or  civil  service  system  or  which  provide  for  other  methods 
of  administering  employer-employee  relations  .  .  .  ." 

In  view  of  the  intent  of  the  Board  of  Supervisors  in 
adopting  the  Employee  Relations  Ordinance  and  of  the  state 
legislature  in  adopting  the  Meyers-Milias-Brown  Act,  it  must  be 
concluded  that  the  prerogative  of  the  Commission  to  adopt  its 
rules  upon  seven  days  notice  remains  intact. 

Should  the  Commission  determine  to  amend  its  rules  upon 
seven  days  notice  and  to  place  that  amendment  in  effect,  it  may 
do  so.   However,  such  an  action  would  have  no  effect  upon  the 
non-binding  provisions  of  the  impasse  procedure  set  down  in  the 
Employee  Relations  Ordinance.   The  amendment  of  a  rule  while 
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meeting  and  conferring  is  going  on  does  not  relieve  the 
Commission  of  its  duty  to  engage  in  meeting  and  conferring.   If 
the  Mayor  determines  that  that  meeting  and  conferring  on  those 
rule  changes  has  led  to  an  impasse  and  thereafter  notifies  the 
parties  that  an  impasse  has  been  reached,  then  the  parties  must 
arrange  for  the  assistance  of  a  mediator.   Should  the  mediator's 
recommendation  not  be  accepted,  then  the  parties  must  arrange  for 
a  fact  finder. 

The  recommendations  of  the  mediator  and  the  fact  finder  are 
communicated  to  the  Commission,  which  may  take  whatever  action  it 
deems  appropriate  in  response  thereto.   Such  a  procedure  neither 
compromises  the  basic  power  of  the  Commission  nor  frustrates  the 
purpose  of  the  Employee  Relations  Ordinance  and  the  Meyers- 
Milias-Brown  Act.   Hence  the  Commission  may  act  immediately  to 
amend  its  rules  upon  seven  days  notice  followed  by  the  completion 
of  meeting  and  conferring  and,  if  necessary,  the  non-binding 
provisions  of  the  impasse  procedure,  or  it  may  defer  amending  its 
rules  until  meeting  and  conferring  and,  if  an  impasse  be  reached, 
mediation  and  fact  finding  are  completed. 

Question  3 

It  has  been  argued  that  the  Board  of  Supervisors  is 
precluded  from  prescribing  by  ordinance  an  impasse  procedure 
applicable  in  whole  or  in  part  to  any  department  or  office  of  the 
City.   Support  for  this  argument  is  drawn  from  Charter  Section 
2.401,  prohibiting  interference  in  administrative  affairs.   In 
addition,  it  has  been  claimed  that  the  legislative  intent  behind 
the  Employee  Relations  Ordinance  compels  the  conclusion  that  the 
impasse  procedure  applies  only  to  the  Board  of  Supervisors  when 
negotiating  memoranda  of  understanding  with  recognized  employee 
organizations . 

Charter  Section  2.401  provides  in  relevant  part  that 

[n]either  the  board  of  supervisors,  nor  its 
committees,  nor  any  of  its  members  shall  dictate, 
suggest  or  interfere  with  appointments,  promotions, 
compensations,  disciplinary  actions,  contracts, 
requisitions  for  purchases  or  other  administrative 
recommendations  or  actions  of  the  chief 
administrative  officer,  or  of  department  heads  under 
the  chief  administrative  officer,  or  under  the 
respective  boards  and  commissions.   The  board  of 
supervisors  shall  deal  with  administrative  matters 
only  in  the  manner  provided  by  this  charter  .... 
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Charter  Section  2.401  prohibits  legislative  interference 
with  administrative  affairs.   It  does  not  limit  or  affect  the  law 
making  power  of  the  Board  of  Supervisors  to  prescribe  city-wide 
rules  of  procedure  to  be  followed  by  all  departments  and  offices 
in  the  conduct  of  their  affairs. 

We  find  nothing  in  the  prescription  of  the  non-binding 
mediation  and  fact-finding  aspects  of  the  impasse  procedure  which 
constitutes  an  impermissible  legislative  interference  in 
administrative  affairs.   And  the  prescription  of  the  binding 
arbitration  aspect  of  the  impasse  procedure  has  been  carefully 
limited  to  those  situations  where  there  is  no  conflict  with  the 
charter.   Therefore,  we  conclude  that  the  Board  of  Supervisors 
has  not  acted  in  violation  of  Charter  Section  2.401. 

As  for  the  claim  that  the  Employee  Relations  Ordinance  was 
intended  to  apply  only  to  the  Board  of  Supervisors  when 
negotiating  memoranda  of  understanding  with  recognized  employee 
organizations,  we  find  no  basis  for  such  a  conclusion.   On  the 
contrary,  the  language  of  the  ordinance  is  very  broad.   See,  for 
example.  Sections  16.202.7  (defining  "impasse"),  16.202.9 
(defining  "mediation"),  16.202.10  (defining  "meet  and  confer  in 
good  faith"),  16.213  (denoting  unfair  labor  practices,  among 
which  is  meeting  and  conferring  or  attempting  to  meet  and  confer 
between  any  employee,  an  employee  organization,  an  employee 
representative,  or  any  agent  thereof,  and  any  City  officer,  or 
any  aide  or  administartive  assistant  of  any  City  officer,  when  an 
officer,  board  or  commission  has  duly  authorized  the  Employee 
Relations  Director  to  carry  on  the  meet  and  confer  process)  and 
16.215  (which  indicates  that  meeting  and  conferring  in  good  faith 
results  in  a  written  memorandum  of  agreement  or  understanding, 
whether  or  not  the  agreement  or  understanding  is  then  subject  to 
approval  by  a  determining  body  or  official),  as  well  as  Section 
16.206  itself  (regarding  the  impasse  procedure).   And,  since  the 
appellate  courts  of  this  state  have  overwhelmingly  favored  any 
interpretation  of  law  which  tends  to  bring  public  sector  labor 
relations  into  line  with  private  sector  labor  relations,  it  is 
unlikely  that  the  courts  would  narrowly  construe  the  Employee 
Relations  Ordinance  to  limit  the  application  of  the  impasse 
procedure,  absent  express  language  justifying  such  a  conclusion. 

You  are  therefore  advised  that  we  find  no  intent  by  the 
Board  of  Supervisors  to  limit  the  application  of  the  impasse 
procedure  to  its  own  negotiations  with  recognized  employee 
organizations  and  that  the  application  of  the  procedure,  in  whole 
or  in  part,  to  every  department  and  office  of  the  City  when 
negotiating  with  recognized  employee  organizations,  is  not  in 
violation  of  Charter  Section  2.401. 
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Epilogue 

The  California  legislature  declared  the  purposes  of  the 
Meyers-Milias-Brown  Act  as  follows  (Government  Code  Section  3500) 

It  is  the  purpose  of  this  chapter  to  promote 
full  communication  between  public  employers  and 
their  employees  by  providing  a  reasonable  method 
of  resolving  disputes  regarding  wages,  hours,  and 
other  terms  and  conditions  of  employment  between 
public  employers  and  public  employee 
organizations.   It  is  also  the  purpose  of  this 
chapter  to  promote  the  improvement  of  personnel 
management  and  employer-employee  relations  within 
the  various  public  agencies  in  the  State  of 
California  by  providing  a  uniform  basis  for 
recognizing  the  right  of  public  employees  to  join 
organizations  of  their  choice  and  be  represented 
by  such  organizations  in  their  employment 
relationships  with  public  agencies.   Nothing 
contained  herein  shall  be  deemed  to  supersede  the 
provisions  of  existing  state  law  and  the 
charters,  ordinances,  and  rules  of  local  public 
agencies  which  establish  and  regulate  a  merit  or 
civil  service  system  or  which  provide  for  other 
methods  of  administering  employer-employee 
relations  nor  is  it  intended  that  this  chapter  be 
binding  upon  those  public  agencies  which  provide 
procedures  for  the  administration  of 
employer-employee  relations  in  accordance  with 
the  provisions  of  this  chapter.   This  chapter  is 
intended,  instead,  to  strengthen  merit,  civil 
service  and  other  methods  of  administering 
employer-employee  relations  through  the 
establishment  of  uniform  and  orderly  methods  of 
communication  between  employees  and  the  public 
agencies  by  which  they  are  employed. 

Nothing  in  the  Meyers-Milias-Brown  Act  was  intended  to 
supersede  local  charters,  ordinances  and  rules.   However,  the 
state  legislative  intent  clearly  contemplates  the  adoption  of 
uniform  personnel  practices  both  on  the  employer-employee  level 
(grievance)  and  on  the  employer-employee  organization  level 
(impasse) .   We  find  nothing  in  the  charter  that  impedes  the 
adoption  of  such  uniform  practices  on  a  City-wide  basis.   Hence, 
just  as  the  Civil  Service  Commission  may,  by  rule,  adopt  a 
grievance  procedure  applicable  in  all  disputes  between  the  City 
and  its  employees  (see  our  Opinion  79-16) ,  so  too  the  Board  of 
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Supervisors  may,  by  ordinance,  provide  an  impasse  procedure 
applicable  in  all  negotiations  between  the  City  and  its 
recognized  employee  organizations. 

Respectfully  submitted. 


GEORGE  AGNOST 
City  Attorney 


Turk  E.  Delventhal 
Deputy  City  Attorney 


Elizabeth  M.  Katz 
Legal  Assistant 


APPROVED; 


^ORGE  AGNOST 
City  Attorney 
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^  OPINION  NO.  83-69 


DOCUMENTS  DEPT. 
JAN  2  4  1984 

SAN   FRANCISCO 
pilPl  ir    I  IRRARY 


SUBJECT: 


REQUESTED  BY; 


PREPARED  BY; 


THE  SHARE  OF  THE  COST  WHICH  THE  CITY  AND  COUNTY  OF 
SAN  FRANCISCO  IS  OBLIGATED  TO  PAY  FOR  THE  FISHERMAN'S 
WHARF  BREAKWATER  PROJECT 

EUGENE  L.  GARTLAND 
Port  Director 

ANGELA  KARIKAS 
Deputy  City  Attorney 


QUESTION  PRESENTED 

Is  the  City  and  County  of  San  Francisco  responsible  for 
more  than  21.3  percent  of  the  cost  of  the  Fisherman's  Wharf 
Breakwater  as  authorized  by  H.R.J.  Resolution  413,  Section  35. 
98th  Congress.  First  Session  (1983)? 

CONCLUSION 

No.   Congress  intended  the  local  contribution  of  the  cost 
of  the  Breakwater  to  be  fixed  at  21.3  percent,  with  a  five  percent 
contribution  from  the  State  and  the  balance  to  be  contributed  by  the 
Federal  government.   As  long  as  available  funds  exist,  the  Secretary 
of  the  Army  is  obligated  to  follow  this  cost-sharing  formula. 

ANALYSIS 

The  joint  resolution  authorizing  construction  of  the 
Breakwater  makes  the  project  subject  to  the  recommendations  of  the 
Chief  of  Engineers  as  stated  in  his  February  3,  1978  report  and 
Supplemental  Report  of  June  7.  1979.   The  cost-sharing 
reconiinpnd;*i-i  one  of  these  reports  fixes  the  local  financial 
contribution  at  21.3*.   The  authorizing  resolution  for  the 
Breakwater  Project  states  the  following: 

"Notwithstanding  any  other  provision  of 
this  joint  resolution,  the  project  for  navigation, 
San  Francisco  Harbor.  California  -  Fisherman's 
Wharf  Area  -  is  hereby  authorized  to  be  prosecuted 
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by  the  Secretary  of  the  Arroy  substantially  in 
accordance  with  the  plans  and  subject  to  the 
conditions  recommended  in  the  report  of  the  Chief 
of  Engineers,  dated  February  3.  1978.  as  amended 
by  the  supplemental  report  of  the  Chief  of 
Engineers  dated  June  7.  1979.   Within  available 
funds,  the  Corps  of  Engineers  should  proceed  with 
construction  of  the  Project."   H.R.J.  Res.  413. 
Section  3B.  98th  Cong..  1st  Sess.  (1983). 

Paragraph  Four  of  the  February  3.  1978  report  of  the  Chief 
of  Engineers,  referenced  in  the  above-stated  resolution,  provides  in 
relevant  part: 

"I  further  note  that  based  on  October.  1977 
prices  estimated  cost  of  the  recommended  works 
would  be  $11,000,000.00  of  which  $8,650,000.00 
would  be  federal  costs  and  $2,350,000.00 
non-federal . " 

This  division  of  costs  is  based  upon  a  formula  of  21.3  percent  local 
financial  participation.   Paragraph  Two  of  the  same  report  which 
states  the  estimated  first  costs  by  the  District  and  Division 
Engineers  also  employs  this  formula. 

The  Chief  of  Engineers  Supplemental  Report  dated  June  7. 
1979,  which  amends  the  February  3.  1979  report,  does  not  modify  the 
amount  of  the  local  contribution.   The  Supplemental  Report  which  was 
prepared  for  the  purpose  of  verifying  the  projects'  economic 
justification  and  incorporating  the  Presidents'  proposed 
cost-sharing  policies  requires  a  five  percent  contribution  from  the 
State  of  California.   Paragraph  Four  of  the  Supplemental  Report 
specifically  states.  "Other  items  of  local  cooperation  would  not  be 
affected  by  this  additional  requirement." 

While  other  cost-sharing  formulas  were  presented  to 
Congress,  they  were  not  incorporated  in  the  final  authorizing 
resolution.   For  example,  the  October  4.  1983  communication  from  the 
Assistant  Secretary  of  the  Army.  William  R.  Gianelli.  transmitting 
the  above-referenced  reports  to  the  Speaker  of  the  House  of 
Representatives,  proposed  that  the  new  cost-sharing  policies  adopted 
by  the  Administration  be  applied  to  the  Project.   These  policies 
dictate  a  75  percent  non-federal  share  of  the  cost  of  construction 
and  a  100  percent  non-federal  share  of  all  operation,  maintenance 
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and  replacement  costs.   Moreover.  House  of  Representatives  Bill 
3678.  98th  Congress.  First  Session  (1983)  and  Senate  Bill  1739.  98th 
Congress.  First  Session  (1983).  which  originally  provided  for 
authorization  of  several  Corp  water  projects  including  the 
Fisherman's  Wharf  Breakwater,  also  contain  general  cost-sharing 
formulas  to  be  applied  to  most  of  the  projects.   These  provisions 
impose  up  to  a  50  percent  contribution  from  non-federal  sources 
towards  the  cost  of  construction.   However,  these  formulas  were  not 
made  applicable  to  the  Breakwater  project.   Instead,  both  bills  and 
the  joint  resolution  which  eventually  authorized  construction,  make 
the  project  subject  to  the  conditions  of  the  February  3.  1978  and 
June  7.  1979  reports.   Thus,  it  can  be  inferred  that  the  application 
of  cost-sharing  formulas  involving  af  higher  percentage  of  local 
participation  for  the  Breakwater  project  was  specifically  rejected  by 
Congress,  thereby  evidencing  an  intent  to  fix  the  local  financial 
contribution  at  21.3  percent. 

In  addition  to  authorizing  the  Breakwater.  H.R.J.  Res.  413. 
Section  35  also  made  an  appropriation  of  funds  for  its  construction. 
The  resolution  provides.  "Within  available  funds,  the  Corps  of 
Engineers  should  proceed  with  construction  of  the  project."   Thus, 
the  federal  share  of  the  project  is  to  be  funded  from  moneys 
previously  appropriated  to  the  Corps.   In  a  series  of  cases 
involving  federal  agencies  which  impounded  funds  appropriated  by 
Congress  for  authorized  projects,  the  courts  have  held  that  once 
Congress  has  appropriated  funds  for  a  specific  program,  the 
executive  branch  has  a  duty  to  spend  them.   Further,  the  full  amount 
of  sums  authorized  must  be  discharged.   Train  v.  City  of  New  York 
(1975)  420  U.S.  35.  43  L.Ed. 2d  1;  Community  Action  Programs 
Executive  Directors  Asso.  v.  Ash  (1973)  365  F.Supp.  1355. 

In  State  of  Louisiana.  Ex  Rel  Guste  v.  Brineqar  (1975) 
388  F.Supp.  1319.  several  states  brought  an  action  against  the 
Secretary  of  Transportation  challenging  the  authority  of  the 
government  to  impose  its  own  schedule  of  obligation  upon  funds 
authorized  under  the  Federal-Aid  Highway  Act  of  1956.   The  court  in 
that  case  specifically  rejected  the  government's  contention  that  the 
Executive  Branch  through  the  President  has  broad,  inherent 
constitutional  pK>wers  which  enable  it  to  control  federal  spending. 
Quoting  language  from  Kendall  v.  U.  S.  Ex  Rel.  Stokes  (1838) 
37  U.S.  (12  Pet)  524  at  613.  9  L.Ed.  1181,  the  court  stated: 

"Upholding  a  construction  of  the 
Constitution  which  would  authorize  the  President 
to  refuse  to  fund  or  to  delay  indefinitely  the 


OPINION  NO.  83-69 
Eugene  L.  Gactland  4  December  19,  1983 


funding  of  Congreseionally  approved  programs 
•would  be  clothing  the  president  with  a  power 
entirely  to  control  the  legislation  of  Congress 
and  paralyze  the  administration  of  justice.'" 
State  of  Louisiana,  et  al.  v.  Brineqar.  supra. 
(1975)  388  F.  Supp.  1319  at  1325. 

Therefore,  it  is  concluded  that  if  there  are  available 
funds  from  previous  appropriations,  the  Army  is  obligated  to  finance 
the  project  at  the  level  intended  by  Congress. 

Very  truly  yours. 


angela/karikas  \ 
Deputy  City  Attorney 


APPROVED: 


ORGE  AGNOfeT  M 


GEORGE  AGNOfeT 
City  Attorney 


AK:mt 
0038p 
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GEORGE  AGNOST 
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REQUESTED    BY; 


PREPARED    BY: 


SUBJECT 


John   L.    Taylor  \1T="  DEPT 

Clerk,    Board   of    Supervisors       ijUOo.viciM  i-^  l' 

DEC  1 0  1983 


Burk  E.  Delventhal 
Deputy  City  Attorney 

Judith  L.  Teichman 
Deputy  City  Attorney 


SAN  FRANCISCO 
|u«l  IC  •  IRRAPY 


Authority  of  the  Controller  of  the  City  and 
County  of  San  Francisco  to  Pay  To  Employees 
Interest  Earned  by  the  City  Through  Investment 
of  Wages  Owed  to  Employees  Between  the  Close  of 
a  Pay  Period  and  the  Date  on  which  Pay  Checks 
Are  Made  Available  to  Employees. 

QUESTION  PRESENTED 

May  or  must  the  Controller  of  the  City  and  County  of  San 
Francisco  pay  to  employees  interest  generated  on  investment  by 
the  City  of  wages  due  to  employees  between  the  close  of  a  pay 
period  and  the  time  the  wages  are  paid  to  employees? 


ANSWER 


No 


ANALYSIS 

On  behalf  of  Supervisor  John  Molinari  you  have  asked 
whether  the  Controller  "may  or  must  .  .  .  pay  to  employees 
interest  earned  on  salaries"  between  the  close  of  a  pay  period 
and  the  date  the  pay  check  is  made  available  to  the  employee.   As 
will  be  explained  more  fully  below,  the  Controller  has  no 
authority  to  pay  employees  interest  which  might  be  earned  on 
investment  of  monies  held  to  pay  salaries  prior  to  receipt  by  the 
employee  thus  the  Controller  is  neither  required  nor  permitted  to 
pay  employees  interest  earned  on  salaries. 
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The  City  has  long  labored  under  an  antequated  manual 
timeroll  system  with  different  pay  days  for  employees  ranging 
from  the  first  day  after  the  close  of  the  pay  period  to  the  tenth 
day  after  the  close  of  the  pay  period  depending  upon  the  status 
of  the  employee  (i.e.,  permanent,  temporary,  etc.)  and  on  the 
department  involved.   This  system  is  inefficient,  costly  to 
operate,  and  incapable  of  generating  for  the  City  and  its 
employees  the  type  of  information  normally  available  to  employers 
and  their  personnel  regarding  the  number  of  employees,  the  yearly 
compensation  to-date,  sick  time  to  which  an  employee  is  entitled, 
vacation  benefits,  etc. 

For  the  purpose  of  remedying  these  defects  and  in  order  to 
provide  the  City  with  a  rational,  modern  payroll  system,  the 
Controller,  acting  pursuant  to  the  authority  set  down  in  Section 
18.9  of  the  San  Francisco  Administrative  Code,  has  undertaken  to 
implement  a  unified  payroll  system  with  all  employees  being  paid 
on  one  day,  the  seventh  day  after  the  close  of  the  pay  period. 

This  is  the  context  which  the  question  arises.   In  order  to 
understand  our  response,  some  additional  background  material  is 
useful . 

Payment  of  salaries  is  contemplated  in  San  Francisco 
Charter  Section  8.400.   Section  8.400(a)  grants  to  the  Board  of 
Supervisors  authority  to  set  salaries  and  wages  for  City 
employees.   Subsection  8.400(b)  provides,  in  pertinent  part: 


or 

and 


"The  board  of  supervisors  shall  have  power  by 
dinance  to  provide  the  periods  when  salaries 
and  wages  earned  shall  be  paid  provided,  that 
until  such  ordinance  becomes  effective,  all  wages 
and  salaries  shall  be  paid  semi-monthly." 

Prior  to  payment  of  wages,  several  procedures  must  be  followed. 
Secction  8.400  provides  that  "[a]ll  personal  services  shall  be 
paid  by  warrants  on  the  basis  of  a  claim,  bill,  timeroll  or 
payroll  approved  by  the  head  of  the  department  ..."  (8.400(c)), 
and  that  "[t]he  secretary  of  the  civil  service  commission  shall 
verify  that  all  whose  names  appear  on  the  payrolls  have  been 
legally  appointed  to  or  employed  in  positions  legally  established 
under  this  charter"  (8.400(d)).   Charter  Section  6.303  reaffirms 
the  basic  rule  that  the  Controller  shall  verify  the  legality  of 
all  warrants  drawn  on  the  City  treasury  for  payment  to  employees 
for  services  rendered  to  the  City. 
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Pursuant  to  the  foregoing  charter  powers,  the  Board  of 
Supervisors  has  adopted  Section  18.9  of  the  San  Francisco 
Administrative  Code.   That  section  provides  in  relevant  part: 

"Bi-Weekly  Pay  Periods.   Pursuant  to  the  provisions  of 
Secton  6.303  of  the  Charter,  all  salaries  and  wages  earned 
by  employees  of  the  City  and  County  and  non-certificated 
employees  of  the  San  Francisco  Unified  School  District 
shall  be  payable  bi-weekly  in  accordance  with  regulations 
established  by  the  Controller."  [Emphasis  added.] 

Neither  the  Charter  nor  the  Administrative  Code  specifies 
when  an  employee  shall  be  paid  except  that  salaries  shall  be 
payable,  "...  bi-weekly  and  in  accordance  with  regulations 
established  by  the  Controller." 

Neither  the  Charter  nor  the  Administrative  Code  vests  in 
employees  a  right  to  receive  their  paychecks  within  any  specific 
time  following  the  close  of  the  pay  period.   In  view  of  the 
departmental  and  Civil  Service  approvals  of  timerolls,  and  the 
Controller's  ultimate  power  of  review,  an  employee  can  only 
demand  that  payment  be  made  within  a  reasonable  period  that  takes 
into  account  the  aforementioned  verification  processes. 
Responsibility  for  establishing  the  date  on  which  employees  will 
receive  their  paychecks  rests  in  the  discretion  of  the 
Controller . 

In  California  the  rule  is  there  must  be  an  expressed 
statutory  provision  to  create  governmental  liability  for 
interest.   Absent  such  statutory  authorization  there  is  no  legal 
obligation  for  the  City  to  pay  interest.   Ball  v.  County  of  Los 
Angeles  (1978)  82  Cal.App.3d  312,  147  Cal.Rptr.  252,  cert. den. 
439  U.S.  1116,  99  S . Ct .  1021,  59  L . Ed . 2d  75;  Columbia   Savings 
Bank  V.  Los  Angeles  County,  (1902)  137  Cal .  467,  70  P.  308; 
Savings  cind  Loan  Society  v.  San  Francisco,  (1901)  131  Cal.  356, 
63  P.  665;  Wells  Fargo  v.  San  Francisco,  (1944)  25  Cal. 2d.  37, 
152  P. 2d  625. 

In  Ball  V.  County  of  Los  Angeles,  supra,  the  plaintiff  had 
paid  property  taxes  on  property  which  was  exempt  from  taxation. 
The  plaintiff  filed  a  claim  with  the  County  for  refund  of  the 
taxes  she  had  paid  on  property  for  the  last  three  years.   The 
County  promptly  refunded  the  money  to  her,  but  no  interest  was 
included  in  the  refund  payment.   The  plaintiff  sued,  stating  she 
was  entitled  to  recover  interest  on  the  refund.   The  court  stated 
at  82  Cal.  App.  3d,  at  316  -  317: 
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"It  is  well  established  that  there  is  no  right 
to  interest  as  payment  for  the  use  of  money 
unless  the  right  has  been  created  by  statute  or 
by  an  express  or  implied  contract.  .  .  . 
California  has  adopted  the  rule  which  requires  a 
specific  statutory  provision  to  create 
governmental  liability  for  interest.   "Whatever 
the  law  may  be  elsewhere  it  has  always  been  the 
rule  in  California  that  there  is  no  implied 
contract  of  any  kind  that  the  state  will  pay 
interest  on  its  indebtedness  for  it  is  liable 
only  when  made  so  by  statute"  [cites  omitted]. 
Therefore  the  County  is  liable  to  Ball  for 
interest  for  the  use  of  her  money  only  if  there 
is  a  specific  statute  authorizing  the  payment  of 
interest  on  her  refund." 

The  only  conceivable  source  for  statutory  authority  to  pay 
interest  on  wages  is  Section  3287  of  the  Civil  Code  which  provides 
that  one  "...  who  is  entitled  to  recover  damages  ...  is 
entitled  also  to  recover  interest  thereon  .  .  .  ." 

If  it  could  be  established  that  the  Controller  abused  his 
discretion  by  establishing  an  unduly  long  period  between  the 
ending  date  of  the  pay  period  and  the  date  on  which  a  pay  check  is 
made  available  to  employees,  and  that  employees  suffered  damages 
as  a  result  of  the  delay,  there  might  be  some  basis  for  concluding 
that  employees  have  a  right  to  recover  damages  for  the  delay  and 
hence  interest.   However,  the  Controller  has  supplied  the  Board  of 
Supervisors  with  data  indicating  that  the  practice  of  making  pay 
warrants  available  to  employees  seven  days  after  the  close  of  the 
pay  period  is  within  the  range  of  practices  of  large  public  and 
private  employers  in  California.   In  view  of  this  information,  it 
does  not  appear  that  the  Controller  has  abused  his  discretion  in 
establishing  a  seven  day  lapse  between  the  end  of  a  pay  period  and 
the  date  the  pay  check  is  made  available  to  employees  and  there  is 
simply  no  basis  for  concluding  that  employees  are  entitled  to 
"damages"  because  of  the  time  lapse. 

Since  employees  cire  not  legally  entitled  to  interest,  the 
Controller  is  not  authorized  by  law  to  draw  a  warrant  to  pay 
interest  to  employees.   The  Controller's  payment  of  such  would 
constitute  an  impermissible  payment  of  City  funds  without 
authority  of  law  in  violation  of  Section  6.303  of  the 
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San  Francisco  Charter,  because  there  is  no  appropriation  for  such 
payment  and  because  the  law  does  not  create  a  right  to  such 
payment.   See  Molineux  v.  State  (1895)  [109  Cal.378,  42  P. 34, 
holding  that  payment  of  interest  without  authority  of  law  violates 
the  constitutional  prohibition  against  the  states  making  a  gift  of 
public  property.]   Accord  Ball  v.  County  of  Los  Angeles  (1978) 
supra . 

In  conclusion,  absent  specific  legislative  authorization  to 
do  so,  the  City  Controller  may  not  legally  pay  interest  earned  on 
wages  due  but  not  yet  delivered  to  employees  under  the 
circumstances  addressed  in  this  opinion. 


You  are  so  advised. 


APPROVED 


GEORGE  AGNOST 
City  Attorney 

8082C 


Respectfully  submitted, 

GEORGE  AGNOST 
Cit^j,  Attorney  . 

Burk  E.  Delventhal 
Deputy  City  Attorney 

Judith  L.  Teichman 
Deputy  City  Attorney 


City  and  County  of  San  Francisco: 


Office  of  City  Attorney 


G«org0  Agnost, 
City  Attorney 
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SUBJECT: 


Validity  of  a  Proposed  City  Ordinance  Requiring 
Liquor  Licensees  to  Install  Breath  Analyzers 


REQUESTED  BY:   JOHN  L,  TAYLOR,  Clerk 
Board  of  Supervisors 

PREPARED  BY:    BURK  E.  DELVENTHAL 

Deputy  City  Attorney 

ROSE  MIKSOVSKY 
Law  Clerk 


POCUMENTS  DEPT. 
DEC  2  3  1983 

SAN    FRANCISCO 
PUBLIC    '  IRRAPY 


QUESTION  PRESENTED 

If  the  City  and  County  of  San  Francisco  passes  an  ordinance 
requiring  liquor  licensees  to  install  breath  analyzing  machines, 
would  such  an  ordinance  be  valid? 

CONCLUSION 

Such  an  ordinance  is  preempted  by  state  law. 


INTRODUCTION 

You  transmitted  to  this  office  a  request  from  Supervisor 
Wendy  Nelder  to  prepare  an  ordinance  that  would  require  all 
restaurants  and  cocktail  lounges  in  the  City  having  a  license  to 
sell  liquor  by  the  drink  and  with  sales  of  $100,000  or  more 
annually  to  install  a  breath  analyzing  machine  for  use  by  their 
customers.   This  office  has  not  prepared  such  an  ordinance  as  it 
would  be  unlawful. 

Your  request  raises  the  issue  of  whether  the  City  and 
County  of  San  Francisco  has  the  power  to  enact  such  an 
ordinance.   We  conclude  that  San  Francisco  does  not  have  the 
power  to  enact  the  proposed  ordinance  because  the  subject  matter 
is  in  a  field  of  legislation,  the  sale  and  disposition  of 
alcoholic  beverages,  that  is  so  fully  occupied  by  state  law  that 
there  is  no  room  for  local  legislation.   The  proposed  ordinance 
is  therefore  preempted  by  state  law. 


(415)  558-3315 


Room  206  Oty  Hall 


Son  Francixo  94102 


John  Taylor  2  December  16,  1983 


ANALYSIS 

California  Constitution  Article  XI,  Section  7,  provides  for 
the  police  power: 

A  county  or  city  may  make  and  enforce  within  its 
limits  all  local,  police,  sanitary,  and  other 
ordinances  and  regulations  not  in  conflict  with 
general  laws. 

An  ordinance  which  requires  liquor  licensees  to  maintain  a 
breath  analyzer  for  use  by  its  customers  falls  within  the  police 
powers  of  the  City.   Such  a  regulation  promotes  the  health, 
safety  and  general  welfare,  as  it  encourages  people  to  refrain 
from  driving  when  intoxicated  and  thus  to  prevent  automobile 
accidents.   If  the  ordinance  does  not  conflict  with  any  general 
state  law  on  the  subject,  the  ordinance  is  valid. 

Local  regulation  conflicts  with  general  state  law  if: 

(1)  The  ordinance  prohibits  the  same  acts  which  are 
forbidden  by  the  state  law,  in  which  case  the  ordinance  is  void 
to  the  extent  that  it  duplicates  the  state  enactment. 

(2)  The  ordinance  proscribes  that  which  the  state  law 
authorizes . 

(3)  State  law  fully  occupies  a  particular  field  of 
legislation  so  that  there  is  no  room  for  local  regulation,  in 
which  case  a  local  ordinance  attempting  to  impose  any  additional 
regulation  in  that  field  will  be  regarded  as  conflicting  with  the 
state  law. 

People  V.  Commons  (1944)  64  Cal.App.2d  Supp.  925. 

We  next  examine  the  relevant  state  law  in  the  field  of 
regulation  of  alcoholic  beverages.   California  Constitution 
Article  XX,  Section  22,  provides  in  relevant  part: 

The  State  of  California,  subject  to  the 
internal  revenue  laws  of  the  United  States,  shall 
have  the  exclusive  right  and  power  to  license  and 
regulate  the  manufacture,  sale,  purchase, 
possession  and  transportation  of  alcoholic 
beverages  within  the  State.  .  .  . 

All  alcoholic  beverages  may  be  bought,  sold, 
served,  consumed  and  otherwise  disposed  of  in 
premises  which  shall  be  licensed  as  provided  by 
the  Legislature.  .  .  . 


John  Taylor  3  December  16,  1983 


Until  the  Legislature  shall  otherwise 
provide ,  the  privilege  of  keeping,  buying , 
selling,  serving,  and  otherwise  disposing  of 
alcoholic  beverages  [and  beers]  in  bona  fide 
hotels,  restaurants,  cafes,  cafeterias,  railroad 
dining  or  club  cars,  passenger  shops,  and  other 
public  eating  places,  and  in  bona  fide  clubs 
after  such  clubs  have  been  lawfully  operated  for 
not  less  than  one  year  .  .  .  shall  be  licensed 
and  regulated  under  the  applicable  provisions  of 
the  Alcoholic  Beverage  Control  Act.  .  .  . 
(Emphasis  added.) 

The  Alcoholic  Beverage  Control  Act,  California  Business  and 
Professions  Code  Sections  23000  et  seq. ,  is  the  state  law  that 
regulates  the  sale  of  liquor  in  California.   Section  23001  of 
that  act  provides: 

This  division  is  an  exercise  of  the  police 
powers  of  the  State  for  the  protection  of  the 
safety,  welfare,  health,  peace,  and  morals  of  the 
people  of  the  State,  to  eliminate  the  evils  of 
unlicensed  and  unlawful  manufacture,  selling,  and 
disposing  of  alcoholic  beverages,  and  to  promote 
temperance  in  the  use  and  consumption  of 
alcoholic  beverages.   It  is  hereby  declared  that 
the  subject  matter  of  this  division  involves  in 
the  highest  degree  the  economic,  social,  and 
moral  well-being  and  safety  of  the  State  and  of 
all  its  people.   All  provisions  of  this  division  • 
shall  be  liberally  construed  for  the 
accomplishment  of  these  purposes.   (Emphasis 
added.) 

The  Constitution  has  expressly  and  exclusively  occupied  the 
field  insofar  as  manufacture,  sale,  purchase,  disposition, 
possession  and  transportation  of  alcoholic  beverages  are 
concerned.   The  proposed  legislation  would  apply  only  to 
enterprises  "having  a  license  to  sell  liquor",  requiring  them  to 
install  a  breath  analyzing  machine  for  use  by  their  customers. 
Regulations  on  purveyors  of  alcoholic  beverages  invade  the  ".  .  . 
exclusive  right  of  the  state  ...  to  license  and  regulate  .  .  . 
the  sale  of  alcoholic  beverages  within  the  state."   It  must  be 
concluded  that  regulations  such  as  the  one  you  propose,  falling 
as  they  do  exclusively  upon  establishments  that  sell  alcoholic 
beverages  and  on  the  subject  matter  of  alcoholic  beverages, 
amount  to  a  regulation  on  the  sale  of  alcoholic  beverages  or  on 
activities  associated  with  the  sale  of  alcoholic  beverages  and 
are  preempted  by  the  California  Constitution  and  the  statutes 
adopted  by  the  State  Legislature  pursuant  to  its  power  under  the 
California  Constitution. 
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There  are  instances  where  courts  have  reviewed  city 
ordinances  and  upheld  regulations  even  though  liquor  licensees 
were  regulated.   In  those  cases  the  courts  have  made  clear  that 
the  permissible  regulation  of  liquor  licensees  was  based  on 
activities  which  were  distinct  and  independent  from  the  sale  and 
purchase  of  alcoholic  beverages.   A  discussion  of  pertinent  cases 
is  relevant  to  the  instant  issue. 

In  in  Re  Boza  (1940)  41  Cal.App.2d  26,  106  P. 2d  29, 
plaintiff  claimed  that  a  city  ordinance  prohibiting  intoxication 
in  a  public  place  was  unconstitutional  and  a  violation  of  Article 
XX,  Section  22,  of  the  California  Constitution.   The  plaintiff 
claimed  that  the  city  ordinance  conflicted  with  the  state  law 
which  specifically  provided  for  and  allowed  the  sale  of 
intoxicating  liquor  to  its  customers.   The  court  rejected 
plaintiff's  claim,  stating  "the  ordinance  does  not  attempt  to 
forbid  the  drinking  of  intoxicating  liquor  in  public  places  but 
does  provide  a  punishment  for  those  who  become  intoxicated  within 
the  meaning  of  the  term,  in  "a  public  place  or  a  place  open  to 
public  view.""   41  Cal.App.2d  30.   The  court  upheld  the 
constitutionality  of  the  ordinance.   Id .  at  p.  31. 

In  Ainsworth  v.  Bryant  (1949)  34  Cal.2d  465,  211  P. 2d  564, 
plaintiff,  a  retail  seller  of  intoxicating  liquor,  challenged  the 
constitutionality  of  a  San  Francisco  ordinance  that  imposed  an 
excise  tax  on  the  retail  purchase,  use  or  other  consumption  of 
tangible  personal  property.   The  plaintiff  claimed  that  this 
ordinance  violated  Article  XX,  Section  22,  of  the  California 
Constitution.   The  court  upheld  the  constitutionality  of  the 
ordinance.  34  Cal.2d.  476.   In  so  doing  the  court  discussed,  id. , 
the  scope  of  Article  XX,  Section  22: 

Thus,  the  constitutional  provision  vests  in 
the  state  the  "exclusive  right  and  power  to  .  .  . 
regulate"  the  "sale"  and  "purchase"  of 
intoxicating  liquor,  but  such  reservation  of 
authority  contemplates  a  control  exercised  in  the 
sense  of  such  regulatory  measures  as 
"restrictions  as  to  the  class  of  persons  to  whom 
liquors  may  be  sold,  and  as  to  the  hours  of  the 
day  and  the  days  of  the  week  during  which  places 
of  sale  may  be  open."   While  the  San  Francisco 
ordinance  embraces  regulations  affecting  the 
purchase  of  intoxicating  liquor  the  same  as  the 
purchase  of  any  other  tangible  personal  property 
within  the  city,  it  is  no  more  regulatory  of  the 
liquor  retailer  in  his  business  pursuit  than  are 
local  and  nondiscriminatory  fire  ordinances, 
electrical,  plumbing  and  building  restrictions, 
zoning  limitations,  and  the  like  -  municipal 
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regulations  which  manifestly  do  not  invade  the 
field  of  regulation  envisaged  in  the  state's 
control  of  the  liquor  traffic. 

In  A. B.C.  Distributing  Co.  v.  San  Francisco  (1975)  15 
Cal.3d  566,  125  Cal.Rptr.  465,  542  P. 2d  625,  the  California 
Supreme  Court  held  that  the  application  of  a  payroll  expense  tax 
ordinance  to  wholesale  liquor  and  beer  distributors  doing 
business  in  the  city  was  not  precluded  by  Article  XX,  Section  22, 
of  the  California  Constitution.   The  court  explained  that  the  tax 
applied  generally  to  all  businesses  with  employees  who  perform 
services  within  the  city  and  county  and  was  a  general  revenue 
measure  which  did  not  single  out  for  special  treatment  persons 
engaged  in  the  business  of  manufacturing  or  selling  alcoholic 
beverages.   15  Cal.Bd  572.   (Emphasis  added.) 

In  Daniel  v.  Board  of  Police  Commissioners  (1961)  190 
Cal.App.2d  566,  12  Cal.Rptr.  226,  the  court  held  that  a  city 
ordinance,  which  provided  that  no  person  could  operate  any  public 
place  where  food  and  beverages  were  sold  and  any  form  of  live 
entertainment  was  provided  without  a  written  permit  from  the 
city,  did  not  conflict  with  state  statutes  regulating  the  sale  of 
liquor.   The  court  reasoned  that  the  Constitution  and  Alcoholic 
Beverage  Control  Act  did  not  mention  the  issuance  of  a  liquor 
license  in  conjunction  with  restaurant  entertainment,  that  the 
ordinance  was  directed  to  any  and  all  business  establishments 
which  sold  or  gave  away  food  or  beverages  and  had  "live" 
entertainment,  and  that  the  ordinance  applied  to  any  such 
establishment  regardless  of  whether  it  was  in  the  liquor 
business.   190  Cal.App.2d  571.   The  court  noted  that  a  denial  of 
a  permit  to  conduct  live  entertainment  would  not  affect  the  right 
under  a  liquor  license  to  sell  liquor.   Id^.   The  court  also  noted 
that  the  purpose  of  the  ordinance  was  not  to  regulate  the  liquor 
business  but  to  regulate  the  "live"  entertainment  in  such  public 
places  as  restaurants  and  liquor  establishments.   Id . 

In  Cristmat,  Inc.  v.  County  of  Los  Angeles  (1971)  15 
Cal.App.  3.  590,  93  Cal.Rptr.  325,  plaintiffs  were  owners  and 
operators  of  a  state-licensed  cocktail  lounge  and  a 
county-licensed  model  studio  that  were  located  on  the  same 
premises.   Plaintiffs  challenged  the  constitutionality  of  a 
county  ordinance  that  proscribed  the  presence  in  model  studios  of 
persons  possessing,  consuming,  using,  or  under  the  influence  of 
alcoholic  beverages,  claiming  that  the  county  ordinance 
conflicted  with  California  Constitution  Article  XX,  Section  22. 
The  court  upheld  the  constitutionality  of  the  county  ordinance  on 
the  grounds  that  while  the  state  had  the  exclusive  right  to 
control,  regulate,  license,  or  tax  the  traffic  in  intoxicating 
liquors  either  directly  or  indirectly,  a  municipality  had  the 
power,  under  its  police  power,  to  regulate  model  studios  operated 
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in  conjunction  with  a  state-licensed  bar.   15  Cal.3d  596.   The 
court  in  its  reasoning  relied  on  several  Attorney  General 
opinions  and  the  similar  findings  of  other  states  to  support  its 
conclusion  that  a  person  who  is  licensed  to  sell  liquor  should 
not  be  immune  froro  local  government's  supervision  of  any  other 
activitiy  the  licensee  might  pursue  in  conjunction  with  the  sale 
of  liquor.   Id.  at  595.   The  court  found  that  the  ordinance 
prohibited  certain  persons  from  entering  or  remaining  in  a  model 
studio  and  prohibited  the  model  studio  licensee  from  permitting 
any  such  person  to  enter  or  remain  in  the  model  studio.   Id .  at 
594.   The  court  also  held  that  there  was  a  reasonable  basis  for 
the  classification  based  on  intoxicated  persons. 

In  Crownover  v.  Musick  (1973)  9  Cal . 3d  405,  107 
Cal.Rptr.  681,  509  P. 2d  497,  the  court  upheld  the 
constitutionality  of  a  city  and  county  ordinance  that  prohibited 
service  of  food  and  drink  and  the  providing  of  entertainment  by 
"topless"  or  "bottomless"  waiters,  waitresses  and  entertainers  in 
establishments  serving  food  and  drink.   The  basis  of  the  court's 
decision  was  that  local  ordinances  might  properly  regulate  live 
entertainment  in  taverns,  while  the  Department  of  Alcoholic 
Beverage  Control's  jurisdiction  remained  intact  to  license  the 
sale  of  alcoholic  beverages.   9  Cal. 3d.  417.   The  court  affirmed 
the  reasoning  of  earlier  cases  such  as  Daniel  and  Cristmat 
wherein  a  distinction  was  based  on  the  nature  of  the  activity  to 
be  regulated.   The  court  in  Crownover  held  that  the  two  types  of 
regulation  were  independent  and  distinct,  and  therefore  the 
ordinance  relating  to  the  subject  of  live  entertainment  did  not 
conflict  with  the  Department's  powers  over  the  sale  of  alcohol. 
Id. 

In  Park  and  Shop  Markets,  Inc.  v.  City  of  Berkeley 
(1981)  116  Cal.App.3d  78,  172  Cal.Rptr.  515,  the  court  held  that 
a  city  ordinance  which  required  retailers  of  malt  beverages  and 
soft  drinks  to  collect  a  deposit  on  refillable  containers  was  not 
preempted  by  California  Constitution  Article  XX,  Section  22,  and 
hence  could  constitutionally  be  applied.   The  court  reasoned  that 
the  purpose  of  the  ordinance  was  to  regulate  beverage  containers 
and  it  did  not  purport  to  regulate  the  sale  of  alcoholic 
beverages.   116  Cal.App.3d  93. 

A  review  of  these  cases  makes  clear  that  courts  permit 
local  regulation  of  activities  that  a  liquor  licensee  may  be 
engaged  in  when  they  are  ancillary  to  or  in  conjunction  with  the 
sale  of  alcoholic  beverages.   In  determining  whether  the 
regulation  is  permissible,  the  court  looks  to  the  nature  of  the 
activity  to  be  locally  regulated  and  determines  whether  the 
activity  is  distinct  and  independent  from  the  regulation  of 
alcoholic  beverages.   The  courts  also  permit  the  regulation  of 
liquor  licensees  when  that  regulation  is  one  of  general 
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application  and  not  based  solely  on  the  business  of  selling 
alcoholic  beverages. 

The  types  of  permissible  regulations  of  liquor  licensees 
then  fall  into  two  categories:  (1)  general  regulations,  such  as  a 
general  tax,  building  codes,  and  zoning  laws,  in  which  a  liquor 
licensee  is  one  of  a  general  category  of  persons  regulated,  and 
(2)  ancillary  regulations,  regulations  that  may  fall  solely  on  a 
liquor  licensee  but  regulate  activities  that  are  independent  and 
distinct  from  and  do  not  conflict  with  the  sale  of  alcoholic 
beverages.   Courts  also  permit  the  local  regulation  of  the 
consumption  of  alcoholic  beverages. 

While  the  above  cases  demonstrate  that  the  proposed 
ordinance  does  not  conflict  with  state  law  simply  because  it 
regulates  a  liquor  licensee,  a  closer  examination  of  the  purpose 
and  effect  of  the  proposed  ordinance  compels  the  conclusion  that 
it  does  conflict  with  state  law.   The  proposed  ordinance  does  not 
regulate  the  consumers  of  alcoholic  beverages.   There  is  no 
requirement  in  the  proposed  ordinance  that  patrons  of 
establishments  serving  alcoholic  beverages  use  the  machine  or 
refrain  from  consuming  alcohol.   There  is  no  regulation  of 
intoxication  in  public  places  as  there  was  in  Boza.   The 
ordinance  does  not  then  regulate  the  consumption  of  alcohol. 

The  ordinance  does,  unlike  the  ordinances  at  issue  in 
Ainsworth  and  A. B.C.  Distributing  Co.,  expressly  regulate  solely 
liquor  licensees  and  requires  them  to  maintain  a  breath  analyzing 
machine  on  their  premises  so  that  customers  may  test  their  level 
of  alcohol  consumption.   The  local  regulation  is  based  solely  on 
the  status  of  the  liquor  licensee  as  a  purveyor  of  alcoholic 
beverages.   The  liquor  licensee  is  exclusively  singled  out  for 
special  regulation  based  on  his  sale  of  alcoholic  beverages. 

The  purpose  of  the  ordinance  is  to  promote  the 
temperance  of  the  liquor  licensee's  customers.   This  purpose  is 
identical  to  the  state's  purpose  in  its  regulation  of  alcoholic 
beverages.   See  Business  and  Professions  Code  Section  23001 
supra.   The  proposed  ordinance  would  then  regulate  the  same 
subject  matter  for  the  same  purpose  as  state  law. 

The  proposed  ordinance  is  expressly  aimed  at  the 
regulation  of  alcoholic  beverages.   The  proposed  ordinance  does 
not  regulate  any  ancillary  or  independent  activity  the  liquor 
licensee  may  also  be  engaged  in.   The  proposed  ordinance  in 
purpose  and  effect  regulates  the  sale  and  disposition  of 
alcoholic  beverages,  a  field  preempted  by  state  law.   The 
proposed  ordinance  is  directed  solely  at  the  regulation  of 
alcoholic  beverages  and  amounts  to  an  invasion  of  the  state's 
prerogative  to  regulate  the  field. 


John  Taylor 


December  16,  1983 


The  proposed  ordinance  is  preempted  by  state  law.   The 
proposed  ordinance  is  therefore  unconstitutional. 

Respectfully  submitted, 

GEORGE  AGNOST,  City  Atjtorney 


APPROVED: 


Qa, 


i;ORGE   AG^f^ST,    City   Attorney 
6560C 


Turk    E.    D^lvc 
Deputy   City   Attorney 

Rose   Miksovsky 
Law   Clerk 
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